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PURPOSE
These Guidelines provide guidance to councils that are the subject of merger
proposals on the appropriate exercise of their functions during the period in which a
merger proposal is under consideration by the Chief Executive of the Office of Local
Government, the Boundaries Commission and the Minister for Local Government
under the Act.
It is important during any merger proposal period that councils continue to operate
appropriately, effectively and efficiently to meet the needs of their communities. The
Office of Local Government recognises that councils, councillors and council staff all
share the desire to continue to serve their communities effectively during the merger
proposal period and will have many questions about how to do this in a manner that
is appropriate and permissible. These Guidelines seek to assist councils to do this
and to provide clear guidance on what is and is not appropriate and permissible
during the merger proposal period.
These Guidelines are issued under section 23A of the Act meaning that all councils
must consider them when exercising their functions.

THE SCOPE OF THESE GUIDELINES
These Guidelines apply to decisions made by councils the subject of a merger
proposal during a merger proposal period.
For the purposes of these Guidelines:
“the Act” – means the Local Government Act 1993 (NSW).
“a decision” - includes the exercise by the council of any function (including the
expenditure of monies and the use of resources) and includes functions exercised
under delegation by council officials.
“council officials” – includes a councillor (including the Mayor), a member of
council staff or a delegate of a council.
“merger proposal” – means a proposal for the amalgamation of two or more local
government areas or the alteration of the boundaries of one or more local
government areas initiated by the Minister for Local Government, a council affected
by the proposal or an appropriate minimum number of electors under section 218E of
the Act.
“merger proposal period” – means the period of time during which a council is
affected by a merger proposal, commencing on the day a proposal is made with
respect to the council’s area under section 218E of the Act and concluding on:


the day after the Minister decides to decline to recommend to the Governor
that a proposal referred to the Boundaries Commission or the Chief Executive
be implemented under section 218F(8), or



the date specified in the proclamation implementing the proposal if the Minister
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recommends to the Governor that the proposal be implemented.
“new council” – means a new council created as a result of a merger proposal.

COUNCIL DECISION MAKING DURING MERGER PROPOSAL PERIODS –
GENERAL PRINCIPLES
During a merger proposal period, councils and council officials should be mindful of
the need to act in the best interests of their community and for the purposes of
meeting the needs of that community. Councils should not make decisions that
needlessly impose avoidable costs on a new council.
In particular, councils and council officials should not make decisions during a merger
proposal period for the following purposes:


to prevent or disrupt the consideration of merger proposals by the Chief
Executive of the Office of Local Government or his delegate, the Boundaries
Commission or the Minister for Local Government other than through the
legitimate exercise of legal rights of review or appeal



to exercise their functions or use council resources to oppose or support a
merger proposal for personal or political purposes (see below for more
information on merger-related information campaigns)



to seek to damage or impede the operational effectiveness of a new council
including by (but not limited to):
o making significant and/or ongoing financial commitments that will be
binding on a new council
o making other significant undertakings or commitments that will be
binding on a new council
o making decisions that are designed to limit the flexibility or discretion of
a new council
o deliberately and needlessly expending council resources to minimise
the resources available to a new council on its commencement.

INTEGRATED PLANNING AND REPORTING
During a merger proposal period, councils should continue to implement and operate
in accordance with their adopted Community Strategic Plan, Delivery Program,
Operational Plan and Resourcing Strategy.
Annual reporting requirements continue in accordance with the Act, and a report on
the progress on implementation of the Community Strategic Plan should be
presented at the final meeting of each of the outgoing councils.
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Preparation of Operational Plans
Should councils prepare Operational Plans during a merger proposal period, these
should be prepared as a sub-plan of the council’s adopted Delivery Program and
should not depart from the council’s adopted Delivery Program.
The Operational Plan should directly address the actions outlined in the council’s
adopted Delivery Program and identify projects, programs or activities that the
council will undertake within the financial year towards addressing these actions.
The Operational Plan should include a detailed budget for the activities to be
undertaken in that year.

FINANCIAL MANAGEMENT
Expenditure during merger proposal periods
During a merger proposal period, councils should only expend monies in accordance
with the detailed budget adopted for the purposes of implementing their Operational
Plans for the relevant year.
There should be clear and compelling grounds for any expenditure outside of a
council’s adopted budget. Expenditure outside of the adopted budget should be
approved by the council at a meeting that is open to the public.
The council’s resolution approving the expenditure should disclose the reasons why
the expenditure is required and warranted.
Should such expenditure be outside of a council’s adopted budget and be of an
amount equal to or greater than $250,000 or 1% of the council’s revenue from rates
in the preceding financial year (whichever is the larger), then such a variation shall be
advertised and public comments invited.
Councils the subject of merger proposals should not make decisions that will impose
a significant and/or ongoing financial commitment on a new council.
Entry into contracts and undertakings
Councils the subject of merger proposals should not enter into a contract or
undertaking involving the expenditure or receipt by the council of an amount equal to
or greater than $250,000 or 1% of the council’s revenue from rates in the preceding
financial year (whichever is the larger), unless:


the contract or undertaking is being entered into as a result of a decision made
or procurement process commenced prior to the start of the merger proposal
period; or



entry into the contract or undertaking is reasonably necessary for the purposes
of:
o

meeting the council’s ongoing service delivery commitments to its
community; or
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o

to implement an action previously approved under a council’s Delivery
Program or the Operational Plan for the relevant year

WORKFORCE MANAGEMENT
Appointment and termination of employment of general managers and senior
staff
A council affected by a merger proposal should not during a merger proposal period
appoint or reappoint a person as the council’s general manager, other than:


appointing a person to act as general manager under section 336(1) of the
Act, or



temporarily appointing a person as general manager under section 351(1) of
the Act.

Councils affected by merger proposals should also avoid making appointments of
senior staff other than temporary or “acting” appointments unless there are
compelling operational reasons for doing so. Outside of these circumstances, where
possible, councils should make temporary appointments to fill vacancies to senior
staff positions during the merger proposal period.
There is no restriction on councils’ ability to terminate the employment of general
managers and other senior staff during a merger proposal period. However, in doing
so, councils must comply with the standard contracts of employment for general
managers and senior staff and the ‘Guidelines for the Appointment & Oversight of
General Manager’ (July 2011).
Organisation restructures
Councils affected by merger proposals should not undertake organisation
restructures unless there are compelling operational grounds for doing so.
No forced redundancies of non-senior staff
Councils affected by a merger proposal should not during a merger proposal period
terminate the employment of non-senior staff on grounds of redundancy without their
agreement (see section 354C).
Determination of employment terms and conditions for council staff
Determinations of the terms and conditions of employment of council staff members
(including in an industrial agreement, in an employment contract or in an employment
policy of the council) made during a merger proposal period will not be binding on a
new council unless the determination has been approved by the Minister for Local
Government (see section 354E).
The Minister’s approval is not required for the following determinations:


determinations authorised by an industrial instrument, or employment policy
of the former council, made or approved before the merger proposal period



determinations in, or authorised by, an award, enterprise agreement or other
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industrial instrument made or approved by the Industrial Relations
Commission or Fair Work Australia


determinations that comprise the renewal of an employment contract (other
than for the general manager) entered into before the proposal period.

As a general rule, the Minister will approve determinations unless he is satisfied that
the determination arises from or is in anticipation of a merger proposal and would
result in an unjustifiable increase or decrease in the obligations of the new council in
relation to transferred staff members (see section 354E(3)).

REGULATORY FUNCTIONS
Councils and council officials should exercise their regulatory functions strictly in
accordance with statutory requirements and the requirements of the Model Code of
Conduct for Local Councils in NSW and solely on the basis of relevant
considerations.
Councils should not exercise their regulatory functions (including in relation to
development applications or strategic land use planning) for the purposes of
campaigning for or against a merger proposal.
Councils should not make decisions that would not otherwise withstand legal
challenge on the basis that the new council and not the outgoing one would need to
defend any such challenge.

MERGER-RELATED INFORMATION CAMPAIGNS
Any public information campaigns conducted by councils with respect to merger
proposals:


should be conducted for the purposes of informing the local community about
the merger proposal and should be proportionate to this purpose



should not involve disproportionate or excessive expenditure or use of council
resources



should be conducted in an objective, accurate and honest manner and should
not be deliberately misleading



should not be used to endorse, support or promote councillors, individually or
collectively, political parties, community groups or candidates or prospective
candidates at any election, Local, State or Federal.

Merger-related information campaigns should be approved by councils at an open
council meeting. Councils should also publicly approve a budget for the campaign at
an open council meeting before incurring any expenditure on the campaign.
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Any variations to the budget should also be publicly approved by the council at an
open meeting.
Councils should account fully and publicly for the costs of merger-related information
campaigns, including staff and contractor costs. This information should be
accessible to the community on councils’ websites.

ENFORCEMENT OF THESE GUIDELINES
These Guidelines are issued under section 23A of Act. Councils are required to
consider the Guidelines in exercising their functions. The Office of Local Government
will be monitoring compliance with these Guidelines.
Failure to comply with the Guidelines may result in the Minister for Local Government
issuing a performance improvement order under section 438A of the Act against a
council to compel them to comply with the Guidelines or to correct any noncompliance.
The Chief Executive of the Office of Local Government may also surcharge a council
official under section 435 the amount of any deficiency or loss incurred by the council
as a consequence of the negligence or misconduct of the council official.
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