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The Hon. Paul Lynch MP

Minister for Local Government
Minister for Aboriginal Affairs
Minister Assisting the Minister for Health (Mental Health)

Ref: 07/0650
MIN:
Doc ID: A107758

Mr Frank Willan
19 Dunmore Place
MENAI NSW 2234

Dear Mr Willan

| have appointed you as Commissioner under section 740 of the Local Government Act
1993 to hold a Public Inquiry into Port Macquarie-Hastings Council. You aré to inquire
and report to me, as Minister for Local Government, as to whether all civic offices at Port
Macquarie-Hastings Council should be declared vacant.

| ask you to have particular regard to:

1. whether the Council exercised prudent financial and project management
regarding the planning and development of the infrastructure project known as
“The Glasshouse” "

5 whether the Council properly considered what impact the Glasshouse project
would have on the ongoing ability of Council to provide adequate, equitable and
appropriate services and facilities to the com munity

3. whether the Council properly consulted and engaged with its community and
exercised appropriate openness and transparency in its decision making for
approving and undertaking the Glasshouse infrastructure project

4. any other matter that warrants mention, particularly where it may impact on the
effective administration of the area and/or the management of and working
relationships within the Council.

Would you also make such other recommendations as you see fit.

Yours sincerely

Paul Lynch MP

Minister
Governor Macquarie Tower, 1 Farrer Place, Sydney NSW 2000
Phone: (61 2) 9228 3333 Fax: (61 2) 9228 5551
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2.1 Involving the Port Macquarie-Hastings

Community

To ensure the community were aware of the Inquiry and the opportunities they

would have to influence the outcomes a number of actions were taken:

2.1.1 Following the appointment of the Commissioner a Public notice of the

Inquiry was published.

21.2 Meetings were offered to the relevant Members of Parliament, Mayor
and Council’s General Manager to advise the process the inquiry would

take and to seek their considered views.

2.1.3 A Preliminary Hearing was conducted on 11" September 2007 at the
Old Court House in Port Macquarie. This building is diagonally
opposite the Glasshouse construction site. As part of the Preliminary
Hearings papers were presented by the Commissioner and Mr Broad
and a senior officer of the Department of Local Government appeared,
at the Commissioner’s request. The Commissioner’s paper outlined
the process and the procedure the Inquiry will adhere to and is as

follows:

The inquiry will be conducted in terms of section 740 of the Local
Government Act 1993, which provides for a number of things. It
confers the powers, authorities, protections and immunities which
are conferred on a Commissioner by Division 1, Part 2 of the
Royal Commissions Act 1923. It also invokes the provisions of
Sections 27a And 27b of The Local Courts Act 1982 in relation to
contempt of court, and it brings into play other provisions of the

Royal Commissions Act 1923 about the conduct of the inquiry.
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The Commissioner is given wide discretion as to the procedures
to be adopted in managing an inquiry of this nature. | propose to
spend a few minutes outlining the procedures that I intend to

adopt.

First, | have authorised various persons to assist in the conduct of

the inquiry, under Section 12 of the Royal Commissions Act.

These include Mr Richard Murphy, and Mr Angus Broad. Mr Broad

is seated below.

Today, should there be issues which people need to raise, you

should see Mr Broad at the end of this preliminary hearing.

| propose to manage the inquiry on as informal a basis as

possible.

Procedures will be presented and replied to in as simple and
expeditious a way as possible, while at the same time recognising

the rights of all those people who are involved.

Evidence will be, as far as possible, taken orally on oath. The
inquiry has already received several hundred written submissions.
Access to these submissions is via the internet and at Council
access points outlined in the handout, which is available at the

entry door.

In conducting this inquiry | have been called upon to form an
opinion regarding governance issues affecting Port Macquatrie-
Hastings Council. It is my view that the Terms of Reference
extend both to the role of Councillors who form the elected body
and to the conduct of the corporate body principally represented
by the staff.
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The inquiry’s principle focus is the matters relating to the
‘Glasshouse’ project but the Terms of Reference does afford me

the right to consider other matters as | see fit.

To date I have received a number of submissions on other matters
and a number of these have been referred to more appropriate
bodies for investigation and appropriate action. This inquiry will
focus primarily on the ‘Glasshouse’ project and only with my

concurrence will other matters be allowed to be considered.

As | previously outlined, it will be my duty to make determinations
on what other matters might be relevant to the effective
administration of the area, and/or the working relationships
between the Council, Councillors, the administration and most

importantly, the community.

During the hearings | will not allow persons to make statements,
or to enter into questioning, about matters that they determine to
represent the broad intentions of Item 4 of the Terms of
Reference. If a person wishes to make such statements they
should do so by a written submission, which will then be
evaluated. In some cases such persons may then be invited to

make an oral submission on the issues they raise.

As | have indicated previously, several hundred submissions have
been received. A small number of submissions do not fall within
the Terms of Reference, and | have decided to exclude them from

display.

A very small number of submissions have been received in
confidence or it has been determined by me that they should be
the subject of an initial in confidence consideration. Accordingly,
copies of these submissions have not been made publicly

available.
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| have attempted to ensure compliance with privacy requirements
and you will see that personal addresses and signatures have

been removed from published submissions.

| have received indications that certain persons or entities wish to
appear at these public hearings. Appearances at the inquiry will
either be by way of application for and the granting of leave to
appear or by my invitation to appear. | ask that persons or bodies
seeking leave to appear approach Mr Broad following this
preliminary hearing. | will convene later to deal with these

applications.

| anticipate that some of the evidence that may be given during
the course of this inquiry will be contentious, that the Council and
individuals who are part of that process may want the right of
reply. | have decided to put aside some time towards the end of

the hearings to allow some people to make oral replies.

| emphasise that it is my preference that a written reply be made,
where appropriate. Written submissions in reply may be
forwarded to me, care of my office within a period of up to 14 days

after the conclusion of the hearings.

The schedule of persons called to address the inquiry each day
will be advertised on the notice board at the entrance to the
hearing room. It is proposed that the list for each day will appear
on the notice board early each morning. The list for each day and
the following day will be posted on the inquiry’s website each

morning.

While every effort will be made to keep to the scheduled timetable
and order of speakers, it is possible that in some instances,

unforseen events may lead to some changes.
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An information paper about the general procedures for the inquiry
and some associated material was provided directly to all
Councillors and Council’s General Manager shortly after the
announcement of the inquiry. Details of this paper are available on
the inquiry’s website and copies can be made available on request

of my assistants in attendance today.

Evidence before this inquiry can only be given in accordance with
the Terms of Reference. It is my responsibility, as Commissioner,
not to admit evidence which goes beyond the bounds of the

Terms of Reference.

| emphasise that this inquiry is not called upon to reassess an
individual’s case. Accordingly, | will consider submissions and

evidence from the point of view of the Terms of Reference.

| have made this decision because if | exclude people from having
their submissions published where they appear to fall within the
Terms of Reference, or to refuse to allow them to appear, there

will be some concern that the inquiry may be less than open.

However, | repeat, | will curtail evidence where it falls outside the

Terms of Reference.

All evidence will be given on oath which provides some
protections for persons making an oral submission. | emphasise
that the protection requires that | keep the inquiry within the Terms

of Reference.

| should also point out again that this is an inquiry into aspects
involving the governance of the Council. It is not a trial of
individuals. The basis of the submissions, and the presentation of
evidence and other matters are dictated by this, not by the rules
that apply in court rooms for actions by parties against individuals

or corporations.
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The proceedings will be tape recorded in order to provide me with
a transcript after the close of the inquiry in order to prepare the

report.

Should any individual or corporation require a copy of the
transcript or any part, they should contact the transcript provider
directly to make arrangements. Their particulars can be obtained

from my assistants.

| emphasise that | am not authorised to make copies of the

transcript available otherwise.

The final report is to be presented to the Minister for Local
Government, and will be tabled in Parliament. | am bound to

lodge a report.

The report may contain recommendations. It is for the Minister

and the Governor to consider and act upon my report.

Where speakers have already submitted a written document to the
inquiry, it will be generally assumed that | have read the written

material.

| believe that the public access to written submissions and the
public nature of these hearings allows affected people to obtain

sufficient particulars of contentious matters.

The mere fact that a critical comment is contained in the report of
the inquiry is not of itself sufficient to open up that comment to

scrutiny on the grounds of denial of procedural fairness.

Where matters are no more than conclusions on disputed facts
that are ancillary or collateral to the major findings called for in the
Terms of Reference, the finding cannot be impugned for want of
procedural fairness, no matter how distressing the criticism or

condemnation might be to the individual concerned.
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| may ask the speaker to provide a brief summary of the contents
of the written submission or | may ask the speaker to elucidate or
amplify certain items contained within the submission. Or | may
address other issues that are relevant and that Mr Murphy, Mr

Broad or myself may raise from time to time.

| propose to ask questions of speakers directed to the issues that |
see as beneficial to my understanding of the issues, rather than
seeking that each speaker address the inquiry on matters that
they perceive to be relevant to my consideration. All speakers

should assume | have read their written submissions.

| would again like to emphasise that the inquiry is conducted in
terms of Section 740 of The Local Government Act 1993. It
confers the powers, authorities, protections and immunities which
are conferred on a Commissioner by division 1(2) of the Royal

Commissions Act.

For people to speak at it they have to seek leave. That leave may

or may not be given.

It is only those who might wish to be allowed to participate in the
inquiry process who will need to seek leave. If any person wishes
to be legally represented at the inquiry, they should give notice to
Mr Broad. | ask that they approach Mr Broad immediately
following this preliminary hearing. | will convene later to deal with

these applications.

| propose to take applications for leave to speak before the inquiry
from persons who have not lodged a submission. If there are any
such applicants, then they should also give notice to Mr Broad

immediately following this preliminary hearing.

Again, | will convene later to deal with these applications. Any

affected person who does not seek leave at this stage to appear is
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free to do so during the course of the inquiry should they feel the

need.

This inquiry’s purpose is to provide information which will assist
the Commissioner to make considered recommendations and will
not be helped by people who are not speakers interjecting and

trying to reply to what the speaker is saying.

That is contrary to the way in which | believe that this inquiry

should be conducted.

Accordingly, | will not accept interjections of that type. | will
require that speakers be given an uninterrupted opportunity to
reply to questions put to them by people granted leave by me to
ask them. If necessary, | will take steps, and if necessary
exercise the powers available to me under the Royal
Commissions Act, to ensure that this opportunity is extended to all

speakers.

Under section 7 of the Royal Commissions Act, | have the power
to allow certain people to be represented by a lawyer. People
who may seek leave to be represented are those who are directly
and substantially interested in this inquiry or those whose conduct

may be challenged, to their detriment.

I will set out for you the way in which | envisage legal

representatives participating in this inquiry.

Anyone who has been asked by me to attend and give evidence
before the inquiry, may seek leave to have a lawyer present while
giving evidence. If granted leave to appear, the lawyer may object

to questions being asked of their client.
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At the end of a witness’s evidence, the lawyer may ask their own
client questions. These questions should be limited to clarifying or

elaborating on the evidence that the witness has already given.

What | have in mind is restricting questions to the type of question

asked in re-examination.

| expect that witnesses will have different recollections of the
same events. Ultimately, it will be up to me to decide, if
necessary, which version of events | prefer. | propose to deal with

differing recollections in this way:

If Person (a) is aware that his or her recollection of events differs
from the evidence given by Person (b), then Person (a) can give
his or her version of the event once he or she is called as a
witness. Having heard the evidence of Person (a), | may decide
to recall Person (b). If Person (a) has already given evidence,
then Person (a) can write and tell me about his or her recollection
of events. If | decide that | would like to hear more about what

person (a) has to say, then I will recall Person (a).

Therefore, generally speaking, | will not give a lawyer leave to ask
questions of a speaker. Of course, having decided to approach

the taking of evidence in this way, the rule in Browne v Dunn will

not apply.

To avoid recalling persons unnecessatrily, | invite those seeking to
respond to provide me with statements replying to assertions,
particularly if they are aware of likely evidentiary conflicts. | may
write to certain witnesses and ask them to provide me with a

statement on particular issues, in order to expedite the hearings.

| ask that those statements be provided during the course of the
hearings, so that | can ascertain whether | need to hear more

evidence.
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I should point out that | have not made a final decision to exclude
other types of questions from being asked in particular
circumstances. If a person wishes their legal representative to
ask questions of a particular type, the legal representative can still
seek my leave to ask those questions. If possible | would prefer
that lawyers indicate in advance, in writing if they seek leave to

ask questions which fall outside the perimeters I've just set out.

In particular | am concerned that the manner of questioning of
speakers may become belligerent. This is contrary to the basis of
this inquiry, which aims to encourage members of the public to
come forward with information. The outcome of belligerent
questioning in my view constitutes intimidation of speakers.
Whether such intimidation is intended or not, the outcome is still

the same and it is unacceptable to me.

If the process proposed by me is not followed | would reluctantly
withdraw the notion that all, or some, people can cross-examine.
So | would ask for your co-operation on that front and proceed

accordingly.

| intend to be fairly conservative on issues related to the asking of
questions. | must ensure that questions relate to the Terms of
Reference. Questions put also need to be concise. The length of
the hearings is confined, and | must ensure that | hear from as

large a number of people from relevant groups as possible.

This is an inquiry. My role is to inquire about various matters
defined in the Terms of Reference. I, and my assistants, will
make inquiries about these matters. Any questioning of speakers
by legal representatives, or others should be for the purpose of

enlarging or elucidating the information provided by the speakers.
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I will repeat some points that | have already made, and which are

particularly pertinent in this context.

The mere fact that a critical comment is contained in the report of
the inquiry is not of itself sufficient to open up that comment to
scrutiny on the grounds of denial of procedural fairness. Where
matters are no more than conclusions on disputed facts that are
ancillary or collateral to the major findings called for in the Terms
of Reference, the finding cannot be impugned for want of
procedural fairness, no matter how distressing the criticism or

condemnation might be to the individual concerned.

| think it is impractical, if we are to get through the business of this
public hearing and to maintain our focus on the Terms of
Reference, to have people making statements about things at
various times. Whilst I'm happy for people, given that it is within
the Terms of Reference, to ask questions of speakers, | will not

allow people to make general statements.

I will repeat what | said earlier, that at the end of the proceedings
we are reserving some time for people to briefly reply to issues
that might have come up. They may also address such issues by
way of a submission in reply. The latter is the preferred way of

dealing with such issues.

One of the inevitable realities of a public inquiry is that a wide
variety of things will be expressed and talked about. Some of the
assertions might be right, some of them might be quite wrong. |
don’t think it is the job of the public inquiry to immediately
determine the rightness or wrongness of such assertions when
they appear. Judgments about the worth of what is heard will be
made at the appropriate time, and in relation to all the evidence. |
don’t think it is in any way practical that everybody who feels that

the last speaker has said something that they didn’t agree with, or
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that possibly reflected on them, to have the right of an immediate

reply.

There may be many comments made in many parts of the media,

or others beyond the inquiry itself as this inquiry proceeds.

I do not think the business of the inquiry is helped by engaging in
debate or discussion on issues or ideas that the media or others,
might, or might not, pick up on. The inquiry process is designed to
garner evidence from the many concerned people who want to

speak and who have been invited to speak.

I would remind you this is a public inquiry, and that people will be
speaking under oath. | repeat that at the end of the hearings there

are opportunities to present submissions in reply.

In conducting this inquiry | propose to adopt various processes

intended to ensure that natural justice is afforded.

These processes will include publishing of the great majority of the
submissions received and giving most of the people who have
sought leave to make an oral submission to the inquiry the
opportunity to do so. | will also offer persons directly affected by
the evidence the opportunity to reply either orally towards the end
of the public hearings and/or in writing within a period of 2 weeks
beyond the end of the hearings for people who wish to make such

responses.

The primary purpose of the right of reply is to allow persons to
address any of these issues, in order to provide clarification, or to

maintain balance.

| believe that the processes | am adopting for the conduct of this
inquiry are the fairest and most efficacious means of ensuring

fairness. | emphasise that it is my view that to allow written replies
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is the most appropriate way to facilitate the right of reply as it will

enable me to consider the merits of an argument more clearly.

Again, as | have previously indicated, there will be a period
following the conclusion of the public hearings when an
opportunity will be given for written submissions in reply. After this

period has elapsed | will commence the task of writing my report.

Section 740 of the local government act requires that | report to
the Minister for Local Government. In doing so, | may make
recommendations. My recommendations may include

recommendations affecting:
The elected body of the Council, represented by the Councillors;
The corporate body of the Council, represented by the staff;

The legislation under which Councils operate, principally, the

Local Government Act.

| emphasise that | have only the power to make
recommendations. | do not have power to implement changes

directly.

However, | am empowered to refer matters that arise during this
inquiry to various departments, agencies, authorities or

commissions, including:

e The police;

e The Independent Commission Against Corruption;

e The Ombudsman;

e The Australian Securities and Investment Commission, and

e The Department of Local Government.

Should any instance arise that in my view warrants referral to such

a department, agency, authority or commission, then | propose to
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refer such matter during the course of this inquiry and not to await

the end of the inquiry before doing so.

The Local Government Act embodies provisions in the Royal
Commissions Act that provide for my report to be placed before
Parliament. At the time that | furnish my report to the Minister for

Local Government, my task is complete.

It is then for the Parliament or the Minister to decide what actions
may follow from any recommendations made by me. Similarly the
publication of my report is a matter for the Parliament or the

Minister to decide.

The procedures outlined in this presentation were followed except transcript of
the hearings were made available on the Inquiry website, generally the following

day.

2.2 Conducting the Inquiry

The Inquiry focused on the Terms of Reference so as to form a view
regarding the adequacy of the Council’s process in regards to the

delivery to date of the “Glasshouse Project”.

The Inquiry procedures were adopted as outlined below:

2.21 Public Notices

Following the appointment of the Commissioner a Public Notice of the
Inquiry was published in the Camden Haven Courier, Port Macquarie
Express, Port Macquarie News, Sydney Morning Herald and Daily
Telegraph on 15 August 2007. Letters were sent to Council and

Councillors advising them of the Inquiry.

2.2.2 Direct Approaches to the Council for Information

Once the Inquiry was announced the Council was required to provide

the Inquiry team access to all relevant information regarding the
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Glasshouse project. The Inquiry team attended Council offices and

obtained a substantial amount of material.

This process was complimented by the Inquiry Officers requesting a

substantial amount of additional material throughout the duration of the

Inquiry.
223 The Inquiry wrote to:

e Local Members of Parliament both Federal and State
e The Mayor and each of the Councillors

e The General Manager,

advising them of the Inquiry, its terms of reference and inviting them to

make a submission.

224 Meetings with the Commissioner were offered to the relevant Members
of Parliament, Mayor and Council’'s General Manager to advise them

the process the Inquiry would take and to seek their considered views.

225 The Preliminary Hearing was conducted on 11" September 2007 at the
Historic Court House in Port Macquarie. This building is diagonally

opposite the Glasshouse construction site.

As part of the Preliminary Hearings papers were presented by the
Commissioner and Mr Broad and a senior Department of Local

Government officer at the Commissioner’s request.
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2.2.6

2.2.7

2.2.8

The Inquiry’s website:

Immediately following the appointment of the Commissioner, the Inquiry

established its own website.

The website contained a précis setting out the Terms of Reference and
an Information Paper providing information about the Inquiry and
setting out the intended process which the Inquiry proposed to

undertake.

Subsequently details regarding the Public Hearings and the list of

speakers for each of the daily hearings was added.

The majority of Public Submissions were placed on the website and

transcripts of the hearings generally the following day.

The Written Submissions

An Information Package, to assist the preparation of submissions, was

prepared by the Inquiry.

A copy of the Information Package, in downloadable format, was made
available on the Inquiry’s website. Additionally, arrangements were
made with the Council for copies of the Information Package to be
available at the Council Chambers and at council’s library. The council
made copies of the Information Package available for this purpose.

Ultimately approximately 800 submissions were received.

The Approach Taken by the Inquiry

The Terms of Reference called upon the Inquiry to obtain an overview
of matters pertaining to the Glasshouse Project and to form an opinion

on the governance matters raised in the Terms of Reference.
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The approach taken was outlined at the Preliminary Hearing conducted
in the Old Court House, Clarence Street, Port Macquarie on the 11
September 2007.

Section 2.1.3 contains the Commissioner’s speech, which established

the approach the Inquiry would take.

229 Common Understanding of Information

The Commissioner presented a paper at the Preliminary Hearing so as
to share with Council and their legal team what he understood from the
information he had considered so far. The intent of the paper was to
enable Council to address the Inquiry on any misconceptions it

considered the Commissioner had drawn.

The Commissioner had also previously written to the Director General
of the Department of Local Government inviting the Department to

make a written submission to the Inquiry.

Its submission outlined the Department’s concerns regarding the Port
Macquarie-Hastings Council’s management of the Glasshouse Project.
The tabling of this report was to enable Council to fully appreciate the
Department’s views so it could address these beliefs in its own

submission or in evidential hearings. (Refer: A-1)
2.210 Publication of Submissions
The Inquiry emphasised its role as a Public Inquiry.

It sought, as far as possible, to obtain the public’s view of the matters

raised in the Terms of Reference.

This was emphasised in a number of ways, in the information sheet,
the notices calling for submissions and advising the dates of the public
hearings, at the commencement of, and during the Public Hearings

conducted by the Inquiry.
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The Terms of Reference, amongst other things, directed an inquiry into
whether the elected representatives adopted appropriate governance

procedures in their dealings.

In order to undertake the Inquiry required by the Terms of Reference, it
was appropriate to seek involvement of the public, particularly when
considering whether the council exercised appropriate openness and
transparency in its decision-making and the processes surrounding its

consultation

Copies of submissions were made available for the public viewing on

the Inquiry’s website.

2.2.11 Censorship of Submissions

The Inquiry relied on earlier advice regarding the general application of
defamation law to matters contained in submissions. The advice
indicated that matters would generally not be considered defamatory, if

contained in Submissions falling within the Terms of Reference of the
Inquiry.

The nature of this advice was incorporated into the Information

Package.

Discretion was exercised as to whether to make a Submission publicly

available.

In light of the advice that had been provided to the Inquiry,
notwithstanding the Inquiry’s view that Submission’s should be publicly
available, it was felt appropriate in certain instances to refrain from

providing copies of certain Submissions.

A policy was adopted to consider whether a Submission should be
censored or not be published, and each Submission was reviewed

according to this policy.

Port Macquarie — Hastings Council Public Inquiry -Strictly Confidential -

-20 -



In coming to its findings, the Inquiry has not relied on statements in
unpublished submissions that were not tested in evidence during the

public hearings.

2.212 Public Hearings

The Inquiry conducted Public Hearings over 20 days commencing with
a Preliminary Hearing on the 11 September 2007 concluding with

Rights of Reply during the week ending on 13 December 2007.

The Public Hearings were held at the Old Court House in Clarence

Street, Port Macquarie.

There were 90 oral presentations presented at the evidential hearing

sessions.

Speakers included:

e The Mayor and Councillors

e Council’s General Manager

e Past and present senior members of council’s staff
e Council’s professional advisers and consultants

e Representatives from the various interest groups

e A former Member of Parliament

e Members of the public

e Other witnesses

The Public Hearings were conducted on an informal basis. The
procedures, which were adopted, sought to ensure that the Inquiry
proceeded in a simple and expeditious manner, whilst at the same time

recognising the rights of people involved to reply.

The approach taken by the Inquiry at the Public Hearings was to put
questions to the speakers on the evidential themes being pursued by it.

This approach was underlain on the premise that the Inquiry had
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reviewed the Submissions made by the various speakers before they

were called, and was aware of the issues that they had raised.

In adopting this approach, the Inquiry sought to obtain clarification or
further detail of matters, which it thought appropriate, whether the
particular matters had been specifically raised in the Submission, or

not.

It was felt that this approach would enable the Inquiry to make more

efficient use of the limited time available to it at the Public Hearings.

Through the adoption of this course, the Inquiry heard from a greater
number of speakers than it could otherwise have hear from, if each
speaker were simply allowed to read from, and expand on their written

Submission.

Most importantly, it allowed the Inquiry to direct itself to, and focus on,

the issues it regarded as important to its Inquiry.

The Commissioner ensured all speakers requested by Council were
given an opportunity to speak and in some circumstances on a number
of occasions. Due to Council’s previous criticism of other investigations
the Commissioner ensured that all Council witnesses were not only
called but were given an opportunity to speak which required the

hearings to be extended from four to six weeks with no limits on time.

The list of witnesses called to make oral presentations is as follows:
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