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20 February 2025

Office of Local Government
Council Governance Team
Locked Bag 3015

NOWRA NSW 2541
By Email: olg@olg.nsw.gov.au

Attention: OLG Council Governance Team

Submission — Amendments to Model Code of Meeting Practice for Local Councils in NSW

This submission is made on behalf of Council in response to the Office of Local Government’s
(OLG), A new model code of meeting practice Consultation draft (December 2024).

Council provides the following comments in response to the proposed changes to the draft Model
Code of Meeting Practice:

1. Additional Information for Notice of Motion’s (NoM) — Clauses 3.12 and 3.13 pages 6-7
The proposed removal of clauses 3.12 and 3.13 is not supported.
The removal of clause 3.12, a provision that allows the General Manager to prepare a report in
response to a NoM addressing legal, strategic, financial or policy implications, is of concern and
will result in uninformed decision-making.
The removal of clause 3.13 is equally concerning. That clause requires a NoM to identify a source
of funding in circumstances where it relates to the expenditure of funds on works and/or services

other than those already budgeted for.

In circumstances where a NoM does not provide a funding source, clause 3.13 allows the
General Manager to provide a report addressing financial implications/source of funding.

Given the recent State and Federal reviews relating to the financial sustainability of local
government, it is surprising a clause relating to financial management would be removed.
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2. Questions with Notice (QwN) — Clause 3.15 page 7
The proposed removal of clause 3.15 is not supported.

Currently, a QwN cannot comprise of a complaint against the General Manager or a staff
member or imply wrongdoing by the General Manager or staff member.

It is inappropriate for a QwN to include an allegation implying wrongdoing by the General
Manager or staff member in a public forum. To do so could expose Councillors to potential
defamation claims, or result in a breach of their obligations under the Work, Health and Safety
Act 2011.

With respect to section 29 of the Work, Health and Safety Act 2011, Councillors must take
reasonable care to not adversely affect the health and safety of, in this instance, staff. It follows
that questions comprising complaints or implying wrongdoing could infringe section 29 of the
Act.

Conversely, it is important to note that code of conduct complaints/allegations cannot be made
in a public forum.

3. Pre-Meeting Briefing Session — Clauses 3.33 to 3.38 pages 9-10
The proposed removal of clauses 3.33 to 3.38 is not supported.

The removal of Pre-meeting briefings sessions would be removing an opportunity for Councillors
to ask questions and seek additional information relating to items on the agenda. This could lead
to less informed decisions or result in items being unnecessarily deferred, i.e. waiting for
information that could have been provided at a Pre-meeting briefing session.

Pre-meeting briefing sessions, if used correctly, are not used to make or influence decisions, but
rather to provide answers to questions and any additional information to ensure informed
decisions are made during the ordinary meeting.

The consultation draft paper on page 9 states that councils are still permitted to conduct
workshops to provide information to Councillors. These workshops cover topics such as council
functions (and professional development), service delivery and other issues. The ability to
continue to hold Councillor Workshops is supported.
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4. Public Forums — Clauses 4.2 to 4.24 pages 10-12

The removal of clauses 4.2 to 4.24 gives greater flexibility for councils, however it also removes
the standardised approach that the previous Code prescribed and will result in Public Forums
being run very differently across the sector.

5. Attendance at Council Meetings — Clause 5.7 page 13
The proposed addition of clause 5.7 is supported.
Allowing an apology to have the same meaning as a leave of absence makes practical sense.

5.7 Clause 5.4 does not prevent a councillor from making an apology if they are unable to
attend a meeting. Where a councillor makes an apology, the council will be deemed to have
accepted the apology and granted them a leave of absence for the meeting for the
purposes of section 234(1)(d) of the Act unless the council resolves not to accept the
apology or to grant a leave of absence for the meeting. Where the council resolves not to
accept an apology and to grant a leave of absence it must state the reasons for its decision
in its resolution.

6. Attendance by Councillors at Meetings by Audio-Visual Link — Clause 5.19 page 15
The proposed amendment to clause 5.19 is not supported.

Under the proposed changes, Councillors will only be permitted to attend meetings remotely if
they are unable to attend in person due to ill-health or caring responsibilities. Additionally,
Councillors will be prohibited from joining meetings via audio-visual link when a Mayoral
Election is scheduled to take place.

Restricting the ability to attend by audio-visual link fails to recognise circumstances where there
is a legitimate barrier to physically attending, such as being overseas, at a conference, work or
other unforeseen circumstances.

Additionally, consideration should be given to regional councils with large local government
areas as travel times can be significant. For example: travel times for a Councillor at MidCoast
Council to attend a meeting, being a local government area of over 10,000km2 with a road
network of over 3600km, could be up to 2 hours to attend a council meeting. It follows that
there will be instances when attending by audio-visual means is the only option available for a
Councillor.

As a result, the restriction will increase the chances of not reaching a quorum, with the
consequent outcome of business not being transacted resulting in a negative community
outcome.

5.19 Councillors may attend and participate in meetings of the council and committees of
the council by audio-visual link with the approval of the council or the relevant committee
where they are prevented from attending the meeting in person because of ill-health or
other medical reasons or because of unforeseen caring responsibilities.
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7. Webcasting of Meetings — Clause 5.38 page 18
The proposed amendment to clause 5.38 is supported.

5.38 The recording of a meeting is to be made publicly available on the council’s website
for at least 12 months after the meeting or for the balance of the council’s term, whichever
is the longer period.

8. Attendance by GM and Other Staff — Clause 5.44 pages 18-19

The proposed amendments to clause 5.44 (previously clause 5.43) and clause 5.44 are not
supported (in part).

Currently, the General Manager determines which staff members attend meetings. Under the
proposed changes, the council will determine staff attendance on an as-needed basis. The lack
of clarity around the rationale for this change, or how frequently the council will need to make
such determinations, leaves some uncertainty about its practical implications.

Further, the removal of clause 5.44, permitting the General Manager and staff to attend Council
and Committee meetings via audio-visual link is not supported.

No explanation has been provided for this restriction. While staff required to attend meetings at
council currently do so in person, this change could pose challenges in circumstances where the
specific expertise of a staff member is required, and they are unable to physically attend.

Whilst staff do not participate in the debate, they answer questions and provide information. It
seems inconsistent to allow Councillors to attend via audio-visual link but not allow the relevant
staff to do so.

9. Modes of Address — Clause 7.1 page 20
The proposed amendment to clause 7.1 is supported in part.

Clause 7.1 requires staff to stand when addressing the meeting. At Council, Councillors
currently stand when speaking, but staff do not. This is deliberate and symbolic to make it clear
that staff are not part of the debate and are there to provide information only. Council supports
the continuation of this current practice and does not support this suggested amendment to
clause 7.1

The proposed amendment requiring Councillors and staff to stand when the Mayor enters the
room is supported.

7.1 Where they can, councillors and staff must stand when the mayor enters the chamber
and when addressing the meeting.
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10. Order of Business for Ordinary Council Meetings — Clauses 8.1 to 8.2 page 20

11.

12.

13.

Clause 8.1 and the removal of clause 8.2 allows for council to set its order of business, based on
its specific requirements.

Consideration of Business at Council Meetings — Clause 9.3 and 9.5 page 21

If the reference to ‘all’ in clause 9.3 is taken literally, then this clause would not apply if one
Councillor was absent.

Clause 9.5 then addresses what happens if not all Councillors are present with largely the
same outcome, with the only change being whether the council resolves that it is urgent or the
Mayor rules it as urgent.

9.3 Despite clause 9.1, business may be considered at a meeting of the council at which all
councillors are present even though due notice has not been given of the business to the
councillors , if: the council resolves to deal with the business on the grounds that it is urgent
and requires a decision by the council before the next scheduled ordinary meeting. A
resolution adopted under this clause must state the reasons for the urgency.

9.5 If all councillors are not present at a meeting, the council may only deal with business at
the meeting that councillors have not been given due notice of, where a resolution is
adopted in accordance with clause 9.3, and the mayor also rules that the business is urgent
and requires a decision by the council before the next scheduled ordinary meeting.

Council supports the position that the Mayor rules on ‘urgency’ in both circumstances above.
Mayoral Minutes — Clause 9.7 page 22

Under the draft Code, Mayoral Minutes can address any matter that the Mayor deems should be
considered, rather than being restricted to issues "within the jurisdiction of Council."

Further, the removal of clause 9.9 removes the limitation that Mayoral Minutes should only
address urgent matters. As a result, Mayoral Minutes can now cover a wider array of topics.

The requirement for Mayoral Minutes to take into account the financial implications has been
deleted, aligning with the earlier changes made to NoMs. Consequently, similar to NoMs,
Mayoral Minutes will no longer be required to consider financial implications, potentially reducing
the level of scrutiny over the financial impact of decisions.

9.7 Subject to clause 9.9, If the mayor is the chairperson at a meeting of the council, the
mayor may, by mmute s:gned by the mayor put to the meet/ng W/thout not/ce any matter or

the mayor determ/nes should be conSIdered at the meet/ng

Questions - Clause 9.17 page 23

Given there is a focus on respectful debate in the Consultation Draft, it would seem
inappropriate to remove the word ‘respectfully’ from clause 9.17 below.

9.17 Councillors must put questions directly, succinctly, respeetfully and without argument.
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14. Notices of Motion — Clause 10.3 page 23
The proposed amendment to clause 10.3 is supported.

10.3Ifa counc:/lor Who has subm/tted a notice of motion under clause 3 1 0 W/shes to
withdraw it af A
eens+e¢e#ed—have—been—sent—te—eeune+#e#s they eeune#er may request #he its W/thdrawal of
the-motion-when-itis-before-the-couneil at any time. If the notice of motion is withdrawn
after the agenda and business paper for the meeting at which it is to be considered have
been sent to councillors, the mayor is to note the withdrawal of the notice of motion at the
meeting.

15. Motions Requiring the Expenditure of Funds — Clause 10.9 page 24
The removal of clause 10.9 is not supported.
The financial impacts of decisions should always be considered.
The draft Code removes the clause that previously required Councillors to identify the source of
funds for any motion put forward. It also removes the requirement to defer the matter if a funding

source is not identified pending a report from the General Manager. This will have an impact on
the financial considerations/impacts of proposed motions before a decision is made.

16. Foreshadowed Motions — Clause 10.17 page 25

The removal of clause 10.17 may be problematic and may result in items needing to be
unnecessarily deferred.

As an amendment can’t be a direct negative of the motion, there may be occasions where
there is no way to arrive at an alternative view following the debate. For example: if a motion
was moved to refuse a Development Application, there would be no way to arrive at a
resolution to approve it even if all Councillors other than the original mover wanted it approved
as it would be a direct negative of the original motion.

17. Voting on Planning Decisions — Clause 11.12 and 11.13 pages 26-27
Clauses 11.2 and 11.3 are supported as they align with the ICAC recommendations.
11.12 The council or a council committee must not make a final planning decision without

receiving a staff report containing an assessment and recommendation in relation to the
matter put before the council for a decision.
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11.13 Where the council or a council committee makes a planning decision that is
inconsistent with the recommendation made in a staff report, it must provide reasons for its
decision and why it did not adopt the staff recommendation.

18. Representations by Members of the Public (Regarding Closing a Meeting) — Clause
14.13 page 32

The proposed removal of clause 14.13 is not supported.

Removing this clause could result in a large number of speakers (potentially all making the
same representation) and unnecessarily delay the debate.

4 No-moraeithan tnumbheae lal a¥a a¥a
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makerepresentations-under-clause—14-9-Also consider 14.1
19. Resolutions Passed at Closed Meetings to be Made Public — Clause 14.19 and 14.20
page 33 (and Clauses 20.20 and 20.21 page 44 as they relate to Committees)

7.

The addition of clauses 14.19 — 14.20 and 20.20 — 20.21 is not supported.

These clauses could create an administrative burden for councils. Governance staff will likely
have to review all historical confidential agendas regularly and determine which items/reports
are no longer considered confidential. The General Manager would then be required to
consult with council before making previously confidential items publicly available. The
consultation process is unclear.

It is suggested that the release of information is better handled under the release provisions
when requested under Government Information (Public Access) Act 2009 (GIPA). This clause is
also at 20.20 and 20.21 relating to Committee Meetings.

14.19 The general manager must cause business papers for items of business considered
during a meeting, or part of a meeting, that is closed to public, to be published on the
council’s website as soon as practicable after the information contained in the business
papers ceases to be confidential.

14.20 The general manager must consult with the council before publishing information on
the council’s website under clause 14.19.

20. Acts of Disorder — Clauses 15.10, 15.12 and 15.13 page 35

If the Code references ‘gestures that would be regarded as disorderly in the NSW Legislative
Assembly’, then specific examples should be prescribed in the Code.

Should you wish to discuss any of the above matters further, please contact Council’'s Manager

Yours sincerely,

Adrian Panuccio
GENERAL MANAGER
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