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Asbestos queries for Blue Mountains Council
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SafeWork NSW has directed Blue Mountains City Council to develop a council-
wide asbestos management plan, just as asbestos is being cleaned up at council-owned community
facilities in recent weeks.

It follows the temporary closure of the Warrimoo Citizens Hall and a BMX club storeroom at Lawson
oval last month while “asbestos containing material” was removed.

The information was revealed after council staff and other concerned citizens, who asked to remain
anonymous, contacted the Gazette.

A spokesman for SafeWork NSW, which investigates work, health and safety incidents in NSW,
confirmed the management plan had been put in place and a Blue Mountains Council spokeswoman said
they were getting “ongoing advice and assistance from SafeWork NSW”.

“Following an inspection by SafeWork NSW, council has been tasked with creating an asbestos
management plan. We have engaged an independent third-party specialist to assist us and we are working
closely with SafeWork NSW in this process,” the spokeswoman said.

The council spokeswoman admitted “council officers did temporarily close Warrimoo Citizens Hall on 26
June, while asbestos containing material was removed by a licenced contractor and routine maintenance
work conducted. This hall was reopened following the receipt of a clearance inspection by a licenced
assessor on 30 June”.

“Asbestos containing material was removed from the BMX Club store room [at Lawson oval] and the
room was reopened following the receipt of a clearance inspection by a licenced assessor on 30 June”.

The spokeswoman said council was “always working to improve the overall management of asbestos in
council-owned facilities and in the workplace”.

“The health and wellbeing of our community and our workers is paramount and we take the matter of
asbestos seriously.  As a result, council has implemented a number of asbestos related wellbeing and
awareness initiatives as part of our wellness program for staff”.

“Council has a corporate asbestos register – which is a single point of reference for information about
potential asbestos containing material in our buildings built before December 2003,” she added.
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The SafeWork NSW spokesman said an asbestos register and management plan is not required for a
workplace if the building that was constructed after December 31, 2003, or no asbestos has been identified
in the workplace.

The register must record any asbestos that has been identified or is assumed to be present at the
workplace, record the date when the asbestos was identified, record the location, type and condition of the
asbestos and be maintained to ensure up-to-date information.

The management plan must be reviewed at least every five years or when requested by a health and safety
representative or when asbestos is removed, disturbed, sealed or enclosed, or when changes to a control
measure are made or when the plan is no longer adequate.

“Council deals with reports of asbestos on a regular basis, both dumped asbestos and within council
buildings,” the council spokeswoman added.

Do you know more? Contact bclewis@fairfaxmedia.com.au 
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Dixons Crane Services

Crane work conducted efficiently and safely.

Child Care

Nanny services, professional personal reliable
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!  Airsafe inspection

Thirty three Blue Mountains Council vehicles were black banned by the union last Tuesday after concerns
were raised by workers at the Lawson and Springwood council depots that they had been contaminated by
asbestos. Council was forced to hire additional vehicles and a private asbestos testing group Airsafe was
called in to investigate.

While the trucks, excavators and bobcats were back on the road by Friday, having been given the all clear,
some 10 staff have now formally lodged grievances against council, through the United Services Union,
after concerns about alleged exposure to asbestos at the Lawson council depot site in Park Street.

The union and the workers have asked for an independent inquiry into the matter and will have a meeting
with council about the matter next week.

The action allegedly relates to the removal of asbestos material late last year from the Mechanics Institute
carpark at Lawson. The material was allegedly transported to a stockpile site in Lawson’s industrial area.
One source told the Gazette the material had also allegedly been used for training exercises for younger
council workers, who were lifting it in and out of vehicles.

That source told the Gazette “staff are going to their doctors and getting tests done ... it’s an ongoing
issue, it’s only because the union stepped in that they [council] made an Asbestos Management Plan”. 

A confidential council document from May this year, leaked to the Gazette revealed there were asbestos
issues in 19 council-owned buildings. Council responded at the time by explaining staff safety was
paramount, they had recently become aware of gaps in their system and the Asbestos Containing Material
[ACM] was being managed appropriately.

United Services Union acting general secretary Steve Donley said it was a “serious problem”.

A council spokeswoman confirmed the fleet vehicles were removed from service “as a precautionary
measure” and tested, cleared and returned to service within 48 hours. 

“Our focus is now on the remediation of the Lawson site,” she said. 

“No contaminated material has been removed from the Lawson site. As a precautionary measure, the non
contaminated material removed from the Lawson site has been tested, returning a negative result,” she
added.

The union put in formal notices to council in the last week about “contaminated material” and gaps in
communication between management and workers. They had also contacted SafeWork NSW and an
inspector had interviewed staff.

The union told the Gazette Airsafe told council to close down the Lawson depot site. It was now closed
but the union wanted to know how long council knew about problems at the site before informing the
workers.

“We haven't been able to verify the timelines,” Mr Donley said.

“There’s a lot of people who are very upset about it and of course I am too. If council did know about
[Lawson stockpile], that’s the biggest problem,” Mr Donley said. The union claims that “at least two of
the [five] mounds in Lawson had contaminated material.”

He added absestos was “a long term problem” and health problems might not show up for 10 years.
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Workers would need to be tested every six to 12 months on an ongoing basis.

Greens Councillor Kerry Brown said she would be raising the matter at next week’s council. “I’m as upset
as everyone else”.

“This is a warning that we still have some serious work to do on asbestos and risk management.  I will be
putting a notice of motion to council. The law requires council’s strategic planning to include proactive
and effective management of risks to staff and the community,” she said.

The Lawson site is closed while the investigation takes place. Airsafe general manager Simon Gorham
said the company was “bound by confidentiality” and would not comment on results of the testing or
other work completed for council.

To see other stories go to:

Council told to develop asbestos plan
Asbestos in 19 council buildings report

The council spokeswoman’s full statement is as follows:

“In response to your enquiry regarding the management of asbestos containing material at the
Council’s depot in Park St Lawson, I can advise the following:

·         Council is guided by its Asbestos Management Plan, as well as advice provided by SafeWork NSW
and fully accredited independent experts, in its ongoing management of asbestos in Council-owned
buildings and facilities. The Asbestos Management Plan was developed in close consultation with
SafeWork, an independent specialist and a large number of Council staff. The Asbestos Management Plan
is endorsed by SafeWork NSW.  

·         Council has worked to improve the overall management of asbestos in Council-owned facilities as a
priority in recent months.

·         Council is currently investigating the presence of asbestos containing material in some of the
stockpiles located on the Council-managed depot in Park St Lawson.

·         The source of the material was the vacant land adjacent to the Lawson Mechanics Institute, on
which the new carpark was recently constructed. Not from the Lawson Mechanics Institute building
upgrade.

·         The BMCC site in Park St Lawson is closed while the investigation takes place.

·         No contaminated material has been removed from the Lawson site.  As a precautionary measure,
the non-contaminated material removed from the Lawson site has been tested, returning a negative result.

·         33 fleet vehicles were removed from service on Tuesday 31 October for testing as a precautionary
measure. These vehicles were tested and cleared and returned to service within 48 hours.

·         This investigation is part of Council’s ongoing management of asbestos in accordance with its
policy and procedures and in consultation with SafeWork NSW.

·         Council has engaged the services of an independent expert to assist with the investigation.

·         Relevant staff have been informed and Councillors have been briefed on this matter.

·         Council is progressing the investigation with SafeWork NSW and relevant union.
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·         Council is taking a precautionary approach to the investigation in the interest of public and
workplace health and safety. The safety, health and wellbeing of our community and our employees are
paramount and we take the matter of asbestos management seriously.

·         Our focus is now on the remediation of the Lawson site.

·         Council is not aware of a Councillor Notice of Motion on the subject of asbestos management at the
Lawson site.

·         With reference to the comment from your previous story in July 2017, Council stands by its
statement. Council has addressed all immediate actions identified in the Centium report to address gaps in
the Asbestos Register documentation and to minimise/eliminate the risk of exposure to asbestos
containing material by way of appropriate detection, remediation or and removal in those locations
requiring such action. Council acted in a timely and appropriate manner to the satisfaction of SafeWork
and an independent, expert consultant.

·         The need to identify and manage asbestos containing material is a challenge faced by Councils
across NSW. As matters of potential asbestos containing material are progressively raised, Council will
continue to respond appropriately in accordance with its Asbestos Management Plan and procedures and
take the necessary steps to address the issue and to minimise risks as a matter of urgency.”
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Steven Nicholson

From: Steven Nicholson

Sent: Thursday, 9 November 2017 11:05 AM

To: michael.tooma@clydeco.com

Subject: Investigation and Report

Matter: 143922

Saved: -1

Timer: 0

We refer to our telephone conversation this morning.

We confirm we act for Blue Mountains City Council.

Our client needs a person to independently investigate recent asbestos related incidents. The matter is urgent.

Could you please confirm your firm can act and provide your costs disclosure and terms of engagement.

Thanks for your assistance.

Kind regards

Steven Nicholson

McPhee Kelshaw Solicitors and Conveyancers
170 Macquarie Road Springwood NSW 2777
Telephone +61 2 4751 1055
FAX +61 2 4751 5668

E-mail : snicholson@mcpheekelshaw.com.au

WARNING: This e-mail is intended for the named recipient(s) only. It may contain information which is
CONFIDENTIAL and/or subject to legal privilege. Any rights and/or privilege are not waived or lost by reason of
mistaken delivery or transmission of this e-mail. If you are not the intended recipient, you must not read, use , copy,
distribute or disclose the contents or take any action reliant on this e-mail or attachments. If you have received this e-
mail in error, please notify us immediately by return e-mail, facsimile or telephone (call us collect) and delete this
email. Thank you. Liability limited by a scheme approved under Professional Standards Legislation.
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Michael	Tooma

Resume

Qualifica/ons

1997

Bachelor	of	Commerce

Macquarie	University

Sydney,	Australia

1997

Bachelor	of	Laws	(Hons)

Macquarie	University

Sydney,	Australia

1998

Graduate	Diploma	of	Legal	Prac/ce

College	of	Law

Sydney,	Australia	

2000

Master	of	Laws	(Commercial	Law)

University	of	New	South	Wales

Sydney,	Australia

Academic	Appointments
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2009-2012

Adjunct	Professor

Edith	Cowan	University

Perth,	Australia

2000-current

Senior	Visi/ng	Fellow

University	of	New	South	Wales

Sydney	Australia

Visi$ng	Roles

2016

Auckland	University

New	Zealand

2016

Sydney	University

Australia

2013-2016

Honorary	Fellow

Australian	Catholic	University

Government	appointments

January	2014-August	2017

Ministerial	Advisory	Panel	on	Safety	Legisla/on	Reform

Department	of	Mines	and	Petroleum,	Western	Australia
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Work	History

2016-	present

Partner	and	Global	Head	of	Health	and	Safety

Clyde	&	Co

August	2018-present

Managing	Partner

Clyde	&	Co

2002-2016

Partner	(2004-2016)

Norton	Rose	Fulbright

Held	various	leadership	roles	including:	

• Head	of	Health	and	Safety	PracRce,	Asia	Pacific	

• Head	of	Regulatory	and	InvesRgaRons,	Asia	Pacific,	

• Head	of	Government	PracRce,	Australia

• Member	of	the	Management	CommiWee	-	Australia		

2000-2002

Associate

Andersen	Legal

1999-2000

Product	Manager

CCH
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1998-1999

Lawyer

John	Burrell	&	Associates

Publica/ons

Books

1. Tooma, M. (2019), Safety Security Health and Environment Law, 3rd edition, Federation 
Press, 2019

2. Tooma, M. (2019), Michael Tooma on Working at Heights, CCH, 2019 
3. Tooma, M. (2019), Michael Tooma on Managing Contractor Safety, CCH, 2019
4. Cosman, M., Tooma, M., Butler, A., Marriott, C., and Schmidt-Cleave, R., (2019), 

Safeguard Health and Safety Handbook 2019, Thomson Reuters New Zealand, 2019 
5. Tooma, M. (2017), Tooma's Annotated Work Health and Safety Act, 2nd Edition, 

2017, Thomson Reuters (Australia)
6. Tooma, M. (2017), Due Diligence: Duty of Officers, 2nd Edition, 2017, CCH
7. Tooma, M. (2017), Due Diligence: Incident Notification, Management and Investigation, 

2nd Edition, 2017, CCH
8. Tooma, M. (2017), Due Diligence: Horizontal and Vertical Consultation, 2nd Edition, 

CCH, 2017
9. Tooma, M. (2017), Due Diligence: Worker Rights and Duties, 2nd edition, 2017, CCH
10. Tooma, M. (2017), Due Diligence: Dealing with Regulators, 2nd Edition, 2017, CCH
11. Tooma, M. (2017), Due Diligence: Duty of Persons Conducting a Business or 

Undertaking, 2nd Edition, 2017, CCH
12. Cosman, M., Tooma, M., Butler, A., Marriott, C., and Schmidt-Cleave, R., (2017), 

Safeguard Health and Safety Handbook 2019, Thomson Reuters New Zealand, 2017
13. Tooma, M. (2016), Tooma's Annotated Health and Safety at Work Act 2015 (NZ), 2016, 

Thomson Reuters (NZ)
14. Tooma, M. (2014), Due Diligence: Persons Conducting a Business or Undertaking, 2014, 

CCH
15. Tooma, M. (2013), Due Diligence: Dealing with Regulators, 2013, CCH
16. Tooma, M. (2013), Due Diligence: Worker Rights and Duties, 2013, CCH
17. Tooma, M. (2012), Due Diligence: Duty of Officers, 2012, CCH
18. Tooma, M. (2012), Due Diligence: Horizontal and Vertical Consultation, 2012, CCH
19. Tooma, M. (2012), Due Diligence: Incident Notification Management and Investigation, 

2012, CCH
20. Tooma, M. (2012), Tooma's Annotated Work Health and Safety Act 2011, 2012, 
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Thomson Reuters
21. Johnstone, R. and Tooma, M. (2012), Work Health & Safety Regulation in Australia 

2012, Federation Press
22. Tooma, M. (2011), Safety Security Health and Environment Law, 2011, Federation Press
23. Sherriff, B, and Tooma, M. (2010), Understanding the Model Work Health and Safety 

Act, 2010, CCH
24. Tooma, M. (2009), Tooma's Annotated Occupational Health and Safety Act 2000: NSW, 

3rd ed, 2009, Thomson Reuters
25. Tooma, M. (2008), Safety Security Health and Environment Law, 2008, Federation Press
26. Tooma, M. (2005), Tooma's Annotated Occupational Health and Safety Act 2004: 

Victoria, 2005, Thomson Reuters
27. Phillips, J and Tooma, M. (2004), Law of Unfair Contracts, 2004, Thomson Reuters
28. Tooma, M. (2004), Tooma's Annotated Occupational Health and Safety Act 2000: NSW, 

2nd ed, 2004, Thomson Reuters
29. Tooma, M. (2001), Tooma's Annotated Occupational Health and Safety Act 2000: NSW, 

2001, Thomson Reuters
30. Rizzo, R and Tooma, M., (1998), Hands on Guide: OHS Legal Guide, 1998, CCH

	

Book	chapters

"Corporate manslaughter: an international perspective", 2014 Forlin G and Smail L. (eds), 
(2014), Corporate Liability: Work Related Deaths and Criminal Prosecutions, 3rd ed., 
Bloomsbury

Professional	directory	rankings

Best	Lawyers

Health	and	Safety

2010-2019

Lawyer	of	the	year	2019	and	2016

Chambers	and	Partners

Health	and	Safety

Band	1	–	2019

“Michael	 Tooma	of	Clyde	&	Co	 is	 an	outstanding	figure	 in	 the	Australian	workplace	health	and	 safety	
scene,	largely	considered	to	be	one	of	the	leading	prac$$oners	in	this	field	and	described	by	sources	as	
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‘the	pre-eminent	safety	lawyer’.	A	client	comments:	‘he’s	very	knowledgeable,	commercial	and	very	good	
at	responding,	especially	in	a	high	pressure	situa$on	where	commercial	discussions	are	involved”.

Band	1	ranking	in	Chambers	held	for	a	number	of	years.

Asia	Pacific	Legal	500

Health	and	safety

Leading	individual	2019

“Prac$ce	head	Michael	Tooma	is	‘without	peer’	and	highly	commercial’”

Leading	individual	ranking	in	APL	500	held	for	a	number	of	years.
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1

Steven Nicholson

From: Steven Nicholson

Sent: Thursday, 9 November 2017 3:19 PM

To: Tooma, Michael

Subject: RE: Investigation and Report

Saved: 0

Timer: 0

The client will be our firm.

From :Tooma, Michael [mailto:Michael.Tooma@clydeco.com]
S ent:Thursday, 9 November 2017 12:41 PM
T o:Steven Nicholson <stevenn@mcpheekelshaw.com.au>
Cc:Bochenek, Lucy <Lucy.Bochenek@clydeco.com>
S ubject:Re: Investigation and Report

Steven

I can confirm there are no conflicts.

We will send through our letter of engagement (will your firm be the client or will it be Blue Mountains City
Council?).

In the meantime please send through any relevant background material.

Regards

Michael Tooma
Partner
Clyde & Co
+61410633858

On 9 Nov 2017, at 8:07 am, Steven Nicholson <stevenn@mcpheekelshaw.com.au> wrote:

We refer to our telephone conversation this morning.

We confirm we act for Blue Mountains City Council.

Our client needs a person to independently investigate recent asbestos related incidents. The
matter is urgent.

Could you please confirm your firm can act and provide your costs disclosure and terms of
engagement.

Thanks for your assistance.

<image001.jpg>

Kind regards
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Steven Nicholson

McPhee Kelshaw Solicitors and Conveyancers
170 Macquarie Road Springwood NSW 2777
Telephone +61 2 4751 1055
FAX +61 2 4751 5668

E-mail : snicholson@ mcpheekelshaw.com.au

WARNING: This e-mail is intended for the named recipient(s) only. It may contain information which
is CONFIDENTIAL and/or subject to legal privilege. Any rights and/or privilege are not waived or lost
by reason of mistaken delivery or transmission of this e-mail. If you are not the intended recipient, you
must not read, use , copy, distribute or disclose the contents or take any action reliant on this e-mail
or attachments. If you have received this e-mail in error, please notify us immediately by return e-
mail, facsimile or telephone (call us collect) and delete this email. Thank you. Liability limited by a
scheme approved under Professional Standards Legislation.

______________________________________________________________________
This email has been scanned by the Symantec Email Security.cloud service.
For more information please visit http://www.symanteccloud.com
______________________________________________________________________

__________________________________________________________________________

Ifouraccountdetailschange,w ew illnotify thesetoyou by letter,telephoneorface-to-faceandneverby em ail.

This email is sent for and on behalf of Clyde & Co. In Australia Clyde & Co practises as an unincorporated legal
practice Clyde & Co Australia trading as Clyde & Co, ABN 72 157 316 912, which has its main place of business at
Level 15, 333 George Street, Sydney NSW 2000, Australia (Tel. +61 2 9210 4400. Fax. +61 2 9210 4599). Clyde & Co is
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 Minutes of the Ordinary Meeting of Council of the City of Blue Mountains, held in the 
Chambers on Tuesday, 14 November 2017, commencing at 7.30pm. 

* * * * * * * * * *

There were present: 
The Mayor (Councillor Greenhill) in the Chair, and Councillors Bowling, Brown, Christie, Fell, 
Foenander, Hoare, Hollywood, McGregor, Myles, Schreiber, Van der Kley.  

* * * * * * * * * *

In attendance: 
General Manager; A/Director City Services; Director City & Community Outcomes; Director 
Development & Customer Services; A/Group Manager, People & Systems, Group Manager 
Integrated Planning and Finance; Executive Officer; A/Chief Financial Officer: Manager 
Community & Economic; Manager Development & Planning Services; Manager Development 
& Planning Services; Manager Building & Compliance; Communications Officer; Coordinator 
Corporate Marketing; Team Development & Events Coordinator; Program Leader Innovation 
& Change; Meeting & Councillor Support Officer; Technical Services Officer; Senior 
Environmental Ranger; Ranger; Ranger. 

* * * * * * * * * *

Prayer/Reflection: 
The Prayer/Reflection was read by the Mayor, as was the acknowledgement of the traditional 
owners, the Darug and Gundungurra people. 

* * * * * * * * * *

Apologies 

A MOTION was MOVED by Councillors 

Nil 

* * * * * * * * * *

MINUTE NO. 372 

Confirmation of Minutes - Ordinary Meeting - 17 October 2017 

A MOTION was MOVED by Councillors Fell and Van der Kley: 

That the Minutes of the Ordinary Meeting of 17 October 2017 be confirmed. 
Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being 
UNANIMOUS: 

For  Against 
Councillors Greenhill Councillors 

Christie 
Fell 
Myles 
Hollywood 
Van der Kley 
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Fell 
Myles 
Hollywood 
Van der Kley 
McGregor 
Bowling 
Brown 
Foenander 
Hoare 
Schreiber 

* * * * * * * * * *

MINUTE NO. 410 

Procedural - Procedural Motion 

A MOTION was MOVED by Councillors Brown and Hoare: 

That the Council endorses the Mayoral Minutes MM1, MM2, MM3 and MM4 are not 
confidential and that the Council does not enter Confidential Session. 
Upon being PUT to the Meeting, the MOTION was LOST, the vote being: 

For  Against  
Councillors Brown Councillors Greenhill 

Hoare Christie 
Fell 
Myles 
Hollywood 
Van der Kley 
McGregor 
Bowling 
Foenander 
Schreiber 

* * * * * * * * * *

MINUTE NO. 411 

Procedural – Move into Confidential Session 

A MOTION was MOVED by Councillors Van der Kley and Hollywood

1. That the Meeting move into a Confidential Session;

2. That pursuant to the provisions of Section 10A(2) (a) of the Local Government Act
1993, as the report contains and discussion is likely to involve:

(a) Personal matters concerning particular individuals (other than councillors);
(g) advice concerning litigation, or advice that would otherwise be privileged from
production in legal proceedings on the ground of legal professional privilege.
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3. That the correspondence and reports relevant to the subject business be withheld
from access to the media and public as required by section 11(2) of the Local
Government Act 1993; and

4. That the Council endorses that the Councillors are to return their confidential
reports at the conclusion of the confidential session.

Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being 
UNANIMOUS: 

For  Against  
Councillors Greenhill Councillors Brown 

Christie Hoare 
Fell 
Myles 
Hollywood 
Van der Kley 
McGregor 
Bowling 
Foenander 
Schreiber 

* * * * * * * * * *

MINUTE NO. 412 

MM1. 17/233129. Confidential Business Paper - Appointment of the Acting General 
Manager 

A MOTION was MOVED by Councillors Greenhill and Van der Kley: 

1. That the Council appoints Rosemary Dillon as the Acting General Manager, with
this appointment being effective from Friday 17 November 2017 and until the
appointment of the General Manager; and

2. That the Council provides the position of Acting General Manager with the full
delegations of the position of General Manager.

Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being 
UNANIMOUS: 

For  Against 
Councillors Greenhill Councillors 

Christie 
Fell 
Myles 
Hollywood 
Van der Kley 
McGregor 
Bowling 
Brown 
Foenander 
Hoare 
Schreiber 
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* * * * * * * * * *

MINUTE NO. 413 

MM2. 17/234620. Confidential Business Paper - General Manager Recruitment Update 

A MOTION was MOVED by Councillors Greenhill and Van der Kley: 

1. That the Council endorses the actions taken to date by the General Manager
Recruitment & Selection Panel, including the postponing of the process;

2. That the Council delegates authority to the Mayor to reconvene the General
Manager Recruitment & Selection Panel and recommence the General Manager
Recruitment & Selection Panel process at an appropriate time; and

3. That, noting the resolution of the Council of 25 July 2017, the Council receives a
report from the General Manager Recruitment & Selection Panel on the outcome
of the negotiation and commencement date as soon as practicable.

Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being: 

For  Against  
Councillors Greenhill Councillors Brown 

Christie 
Fell 
Myles 
Hollywood 
Van der Kley 
McGregor 
Bowling 
Foenander 
Hoare 
Schreiber 

* * * * * * * * * *

MINUTE NO. 414 

Procedural - Procedural Motion 

A MOTION was MOVED by Councillors Van der Kley and Fell: 

That the Council notes that the General Manager leave the chambers and that the 
Acting General Manager takes the position for MM3 – Confidnetial Business Paper – 
Independent Review into Asbestos Allegations and MM4 – Confidnetial Business 
Paper – Independent Review into Publicly Made Allegations – Staff Appointments. 
Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being 
UNANIMOUS: 

For  Against 
Councillors Greenhill Councillors 

Christie 
Fell 
Myles 
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Hollywood 
Van der Kley 
McGregor 
Bowling 
Brown 
Foenander 
Hoare 
Schreiber 

* * * * * * * * * *

MINUTE NO. 415 

MM3. 17/234925. Confidential Business Paper - Independent Review into Asbestos 
Allegations 

A MOTION was MOVED by Councillors Greenhill and Schreiber: 

1. That the Council notes over recent days very serious allegations have been made
against the Council in relation to the management of asbestos (including
asbestos in Council owned properties) by the Council;

2. That the Council instructs Trevor Cork of McPhee Kelshaw solicitors, to engage
an independent  investigator to investigate and report on these allegations and
any further related matters that the Council solicitor and independent
investigator deem merit further investigation;

3. That the Council's solicitors report to and advise the Council on the findings and
recommendations made by the investigator at the conclusion of the investigation;

4. That the Council's solicitors communicate with the relevant agencies in relation
to the investigation and at the conclusion of the investigation;

5. That the Council notes the Terms of Reference for the investigation that
are  Attachment 1 to this report;

6. That the Council notes that the Office of Local Government (OLG) has been made
aware of the allegations made in the media; and

7. That the Council writes to Tim Hurst, Acting Chief Executive, Office of Local
Government, notifying him of the process resolved by the Council and including
a copy of the Terms of Reference for the review of  the allegations.

Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being 
UNANIMOUS: 

For  Against 
Councillors Greenhill Councillors 

Christie 
Fell 
Myles 
Hollywood 
Van der Kley 
McGregor 
Bowling 

059



Confirmed Minutes Ordinary Meeting 14 November 2017 

Page 32 of 36 

Brown 
Foenander 
Hoare 
Schreiber 

* * * * * * * * * *

MINUTE NO. 416 

MM4. 17/234931. Confidential Business Paper - Independent Review into Publicly 
Made Allegations - Staff Appointments 

A MOTION was MOVED by Councillors Greenhill and Van der Kley: 

1. That the Council notes over recent days very serious allegations have been made
against the Council and against individual Council officers in relation to the
recruitment of staff and consultants;

2. That the Council instructs Trevor Cork of McPhee Kelshaw solicitors, to engage
an independent  investigator to investigate and report on these allegations any
further related matters that the Council solicitor and independent investigator
deem merit further investigation;

3. That the Council's solicitors report to and advise the Council on the findings and
recommendations made by the investigator at the conclusion of the investigation;

4. That the Council's solicitors communicate with the relevant agencies in relation
to the investigation and at the conclusion of the investigation;

5. That the Council notes the Terms of Reference for the investigation that
are  Attachment 1 to this report;

6. That the Council notes that the Office of Local Government (OLG) and the
Independent Commission Against Corruption (ICAC) have been made aware of
the allegations made in the media; and

7. That the Council writes to Tim Hurst, Acting Chief Executive, Office of Local
Government and The Hon Peter Hall QC, Chief Commissioner, Independent
Commission against Corruption, notifying them of the process resolved by the
Council and including a copy of the Terms of Reference for the review of  the
allegations.

Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being 
UNANIMOUS: 

For  Against 
Councillors Greenhill Councillors 

Christie 
Fell 
Myles 
Hollywood 
Van der Kley 
McGregor 
Bowling 
Brown 
Foenander 
Hoare 
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Schreiber 

* * * * * * * * * *

MINUTE NO. 417 

Procedural – Return to Public Meeting 

A MOTION was MOVED by Councillors Christie and Bowling: 

That the Meeting be reopened to the Public. 
Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being 
UNANIMOUS: 

For  Against 
Councillors Greenhill Councillors 

Christie 
Fell 
Myles 
Hollywood 
Van der Kley 
McGregor 
Bowling 
Brown 
Foenander 
Hoare 
Schreiber 

* * * * * * * * * *

MINUTE NO. 418 

30. 17/227924. Work Health and Safety (WHS) Policies

A MOTION was MOVED by Councillors Brown and Hoare: 

1. That the Council notes that:

a) its properties, many of which are old and do not meet current building
standards, present a range of risks to staff, contractors, tenants and the
community that need to be managed including, the need for appropriate
training of council staff in the management of WHS risks which include, but
are not limited to, asbestos, old electrical wiring, confined spaces, falls from
height, trip hazards;

b) the Local Government Act requires Council’s integrated planning and
reporting framework to ‘manage risks to the local community or area or to the
council effectively and proactively.’ (LGA 8C(h); and

c) there is a statutory obligation to have an Asbestos Management Plan and
Register; and
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Scarlet Reid 

Curriculum Vitae 

 

October 2017 – Present  Partner, McCullough Robertson 

    Employment Relations & Safety 

 

July 2011 – October 2017 Partner, Henry Davis York 

    Workplace Relations & Safety 

 

July 2009 – July 2011   Special Counsel, Henry Davis York 

    Workplace Relations & Safety 

 

April 2007 – July 2009  Special Counsel, Deacons 

    Safety Team 

 

August 2001 – April 2007 

(See absence in 2005 below) Associate & Senior Associate 

    Baker & McKenzie 

    Employment Group 

 

2005     Macquarie Bank 

    Senior In-House Employment Lawyer 

 

July 1999 – August 2001  Prosecutor / Senior Prosecutor 

    WorkCover Authority of NSW 

 

July 1997 – July 1999  Belbridge Hague Solicitors 

 

1997     Admitted as a Solicitor to Supreme Court of NSW 
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Venue:  Administrative Headquarters 
   Civic Place 
   Katoomba 
 

 

Meeting: 7.30pm  12 December, 2017  
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ORDINARY MEETING 
 

12 DECEMBER 2017 
 

AGENDA 
 

 
ITEM  
NO. 

PAGE  SUBJECT COMMENTS  

    

  MINUTE BY MAYOR  

    
MM2 4 Confidential Business Paper - Independent 

Review relating to asbestos managment 
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MINUTE BY MAYOR Item MM2, Ordinary Meeting, 12.12.17 

- 4 - 

ITEM NO: MM2 
 
SUBJECT: CONFIDENTIAL BUSINESS PAPER – INDEPENDENT REVIEW 
 
FILE NO: 17/259745 
 
 
Recommendations: 
 
1. That Item SMM2 in the Business Paper be deferred for consideration until all other 

business of this meeting has been concluded; and 
 
2. That the Council close part of the Council Meeting for consideration of Item SMM2 in the 

Confidential Business Paper - Independent Review pursuant to the provisions of Section 
10A(2) (g) of the Local Government Act 1993, as the report contains and discussion is 
likely to involve:  

 
 (g) advice concerning litigation, or advice that would otherwise be privileged from 

production in legal proceedings on the ground of legal professional privilege. 
 

 
Mayoral Minute   
 
This matter has been listed in the Confidential Business Paper because consideration of the 
matter will involve discussion that would best take place in a meeting which has been closed 
to the public in accordance with the provisions of Section 10A of the Local Government Act 
1993. 
 
The matter to be dealt with relates to Independent Review and involves discussion of advice 
concerning litigation, or advice that would otherwise be privileged from production in legal 
proceedings on the ground of legal professional privilege. 
 
Section 10A of the Act requires that any proposal to close part of a meeting to the public be 
notified in the agenda, and a resolution to close part of a meeting to the public be passed 
setting out reasons for doing so. 
 
In this case, the reason for closing that part of the meeting to consider Item SMM2 in the 
Confidential Business Paper is that the report includes, and discussion is likely to involve 
advice concerning litigation, or advice that would otherwise be privileged from production in 
legal proceedings on the ground of legal professional privilege. 
 

* * * * * * * * * * 
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 Minutes of the  Ordinary Meeting of Council of the City of Blue Mountains, held in the  
Chambers on Tuesday, 12 December 2017, commencing at  7.30pm. 
 

* * * * * * * * * * 
 
There were present: 
The Mayor (Councillor Greenhill) in the Chair, and Councillors Bowling, Brown, Christie, Fell, 
Foenander, Hoare, Hollywood, McGregor, Myles, Schreiber, Van der Kley.  

 
* * * * * * * * * * 

 
In attendance: 
General Manager; A/Director City Services; Director City & Community Outcomes; Director 
Development & Customer Services; A/Group Manager, People & Systems, A/Group 
Manager Integrated Planning and Finance; Executive Officer; Manager Community & 
Economic; Program Leader Community & Economic; Manager Development and Planning 
Services; Communications Officer; Principal Urban Designer; Special Project Manager; 
Recreation and Facilities Development Officer; Meeting and Councillor Support Officer; 
Ranger; Ranger. 
 

* * * * * * * * * * 
 
Prayer/Reflection: 
The Prayer/Reflection was read by the Mayor, as was the acknowledgement of the traditional 
owners, the Darug and Gundungurra people. 
 

* * * * * * * * * * 
 

 Apologies 

A MOTION was MOVED by Councillors  

Nil 
 

* * * * * * * * * * 
  

MINUTE NO. 421 

Confirmation of Minutes - Ordinary Meeting - 14 November 2017 

A MOTION was MOVED by Councillors Van der Kley and Fell: 

That the Minutes of the Ordinary Meeting of 14 November 2017 be confirmed. 

Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being UNANIMOUS: 

 
For  Against  

Councillors Greenhill Councillors  
 Christie   
 Fell   
 Myles   
 Hollywood   
 Van der Kley   
 McGregor   
 Bowling   
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 Brown   
 Foenander   
 Hoare   
 Schreiber   

 

 
 

* * * * * * * * * * 
 
 
Declarations of Interest – Ordinary Meeting, 12 December 2017 
 
Councillor Hollywood declared a non-significant, non-pecuniary interest with respect to Item 
11:  

“I am declaring that the convenor of the Blue Mountains Dog Off-Leash Group was 
my running mate at the 2016 Council elections, but will be remaining in the Chamber 
for the debate and the vote.” 

 
Councillor Schreiber declared a non-significant, non-pecuniary interest with respect to Item 9:  
 

“I am declaring that I am a member of the Central Blue Mountains Rotary Club, but 
will be remaining in the Chamber for the debate and the vote.” 
 

Councillor Van der Kley declared a non-significant, non-pecuniary interest with respect to 
Item 9:  

“I am declaring that I am a member of the Central Blue Mountains Rotary Club, but 
will be remaining in the Chamber for the debate and the vote.” 
 

Councillor Hoare declared a non-significant, non-pecuniary interest with respect to Item 11:  
 

“I am declaring that I am a dog owner that uses Pitt Park, but will be remaining in the 
Chamber for the debate and the vote.” 

 
Councillor Hollywood declared a non-significant, non-pecuniary interest with respect to Item 
14:  

“I am declaring that I am an ordinary committee member on the management 
committee of Blue Mountains Women's Health and Resource Centre, I am also an ex-
officio member of the Mountains Community Resource Centre. Both of these services 
receive some funding that may be affected by TIE funding reforms, but will be 
remaining in the Chamber for the debate and the vote.” 

 
Councillor Foenander declared a non-significant, non-pecuniary interest with respect to Item 
14:  

“I am declaring that member of the board of Springwood Neighbourhood Centre, but 
will be remaining in the Chamber for the debate and the vote.” 

 
Councillor McGregor declared a non-significant, non-pecuniary interest with respect to Item 
14:  

“I am declaring that member of the board of Katoomba Neighbourhood Centre but will 
be remaining in the Chamber for the debate and the vote.” 

 
Councillor Schreiber declared a non-significant, non-pecuniary interest with respect to Item 
19:  

“I am declaring that I am a member of the Katoomba RSL Club, but will be remaining 
in the Chamber for the debate and the vote.” 
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MINUTE NO. 460 

Procedural – Move into Confidential Session 

The meeting was addressed by: Mark Lipscombe 

A MOTION was MOVED by Councillors Brown and Hoare: 

1. That Item MM1 in the Confidential Business Paper be deferred for consideration 
until all other business of this meeting has been concluded; 

 
2. That the Council close part of the Council Meeting for consideration of Item MM1 in 

the Confidential Business Paper ‘General Manager Recruitment‘ pursuant to the 
provisions of Section 10A(2)(a) of the Local Government Act 1993, as the report 
contains, and discussion is likely to involve: 

a. personal matters concerning particular individuals (other than councillors); 
and 

 
3. That the Council should only close so much of the Council Meeting for only so 

much of the discussion as is necessary to preserve the relevant 
confidentiality, privilege or security being protected as per Section 10B(1)(a) and 
(b) of the Local Government Act 1993; 

 10B   Further limitations relating to closure of parts of meetings to public 

 A meeting is not to remain closed during the discussion of anything referred to 
in section 10A (2): 

 except for so much of the discussion as is necessary to preserve the relevant 
confidentiality, privilege or security, and 

 if the matter concerned is a matter other than a personnel matter concerning 
particular individuals, the personal hardship of a resident or ratepayer or a 
trade secret—unless the council or committee concerned is satisfied that 
discussion of the matter in an open meeting would, on balance, be contrary to 
the public interest. 

Upon being PUT to the Meeting, the MOTION was LOST, the vote being: 

 
For  Against  

Councillors Brown Councillors Greenhill 
 Hoare  Christie 
   Fell 
   Myles 
   Hollywood 
   Van der Kley 
   McGregor 
   Bowling 
   Foenander 
   Schreiber 

 

 
MINUTE NO. 461 

A MOTION was MOVED by Councillors Van der Kley and Fell: 
1. That the Meeting move into a Confidential Session; 
 
2. That pursuant to the provisions of Section 10A(2) (a) of the Local Government Act 

1993, as the report contains and discussion is likely to involve:  
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(a)  Personal matters concerning particular individuals (other than         
councillors); 

 (c) Information that would if disclosed, confer a commercial   
  advantage on a person with whom the Council is conducting (or  
  proposed to conduct business) 
 (di) Commercial information of a confidential nature that would, if disclosed 

prejudice the commercial position of the person who supplied it;  
 (g) advice concerning litigation, or advice that would otherwise be 

privileged from production in legal proceedings on the ground of legal 
professional privilege. 

 
3. That the correspondence and reports relevant to the subject business be withheld 

from access to the media and public as required by section 11(2) of the Local 
Government Act 1993. 

Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being: 

 
For  Against  

Councillors Greenhill Councillors Brown 
 Christie  Hoare 
 Fell   
 Myles   
 Hollywood   
 Van der Kley   
 McGregor   
 Bowling   
 Foenander   
 Schreiber   

 

 

* * * * * * * * * * 
 

MINUTE NO. 462 

MM1. 17/257089. Confidential Business Paper - General Manager Recruitment 

A MOTION was MOVED by Councillors Greenhill and Van der Kley: 

1. That the Council notes, following the retirement of Mr Robert Greenwood as 
General Manager of the Council, with effect from Friday 17 November 2017, Ms 
Rosemary Dillon has diligently served as Acting General Manager, in accordance 
with the resolution passed by the Council at the Ordinary Meeting on 14 November 
2017; 
 

2. That the Council, noting the requirement for leadership stability at this time, 
vacates the General Manager Recruitment & Selection Panel and ceases the 
current process of recruitment and appointment to the vacant position of General 
Manager; 
 

3. That the Council to appoints Ms Rosemary Dillon as General Manager for a fixed 
period of up to one year, effective from Friday 17 November 2017 to Sunday 18 
November 2018, with the view of formally appointing a General Manager with a 
commencement date of Monday 19 November 2018; and 
 

4. That the Council notes that the Council will establish and determine a General 
Manager Recruitment & Selection Panel  and process for the purpose of 
determining and managing the recruitment by separate resolution within the 
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required timeframes to achieve formal appointment in November 2018.    

Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being: 

 
For  Against  

Councillors Greenhill Councillors Brown 
 Christie  Schreiber 
 Fell   
 Myles   
 Hollywood   
 Van der Kley   
 McGregor   
 Bowling   
 Foenander   
 Hoare   

 

 
* * * * * * * * * * 

 
MINUTE NO. 463 

MM2. 17/259745. Confidential Business Paper - Independent Review 

A MOTION was MOVED by Councillors Greenhill and Van der Kley: 

1. That the Council notes the matters addressed in the Mayoral Minute; 
 
2. That the Council hereby adopts the amended Terms of Reference for the 

investigation in relation to asbestos related issues that are attached to this 
Mayoral Minute; and 

 
3. That the Council endorses the amended Terms of Reference that are attached to 

this Mayoral Minute be released to the public by the Council. 

Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being UNANIMOUS: 

 
For  Against  

Councillors Greenhill Councillors  
 Christie   
 Fell   
 Myles   
 Hollywood   
 Van der Kley   
 McGregor   
 Bowling   
 Foenander   
 Hoare   
 Schreiber   

 

With Councillor Brown out of the chambers. 
 

* * * * * * * * * * 
 

MINUTE NO. 464 

15. 17/190697. Confidential Business Paper - Sale of 93 Kent Street, Bullaburra to 
adjoining owner 
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A MOTION was MOVED by Councillors Van der Kley and Hollywood: 

1. That the Council endorses the sale of 93 Kent Street Bullaburra, being Lot 28 in DP 
29496 to an adjoining landowner, as per independent valuation received; 

 
2. That the Council endorses a joint sale agreement between Council owned 93 Kent 

Street Bullaburra and an adjoining landowner to ensure that the lots retain their 
future potential for development; and 

 
3. That the Council resolves that funds from the sale of 93 Kent Street Bullaburra be 

invested in the Property Investment Fund to assist future property, infrastructure, 
strategic asset works. 

Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being: 

 
For  Against  

Councillors Greenhill Councillors Brown 
 Christie  Hoare 
 Fell  Schreiber 
 Myles   
 Hollywood   
 Van der Kley   
 McGregor   
 Bowling   
 Foenander   

 

 
* * * * * * * * *  

 
MINUTE NO. 465 

Procedural – Return to Public Meeting 

A MOTION was MOVED by Councillors Foenander and Fell: 

That the Meeting be reopened to the Public to address the remaining open session 
items of business. 

Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being UNANIMOUS: 

 
For  Against  

Councillors Greenhill Councillors  
 Christie   
 Fell   
 Myles   
 Hollywood   
 Van der Kley   
 McGregor   
 Bowling   
 Brown   
 Foenander   
 Hoare   
 Schreiber   

 

 
* * * * * * * * * * 
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MINUTE NO. 466 

Procedural – Question that Meeting Close 

A MOTION was MOVED by Councillors Bowling and Christie: 

That as there was no further business before the Ordinary Meeting of Tuesday, 12 
December 2017, the meeting closed at 10:57pm. 

Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being UNANIMOUS: 

 
For  Against  

Councillors Greenhill Councillors  
 Christie   
 Fell   
 Myles   
 Hollywood   
 Van der Kley   
 McGregor   
 Bowling   
 Brown   
 Foenander   
 Hoare   
 Schreiber   

 

 
 

* * * * * * * * * * 

  
 I confirm that these minutes, consisting of this page 34 and the previous 33 pages, were 
confirmed at the Ordinary Meeting of the Council on 15 December 2017.  
 
Chairman: Mayor Mark Greenhill………………...…………………………… Date…………… 
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EXTRAORDINARY MEETING 
 

15 DECEMBER 2017 
 

AGENDA 
 

 
ITEM  
NO. 

PAGE  SUBJECT COMMENTS 

    
  PRAYER/REFLECTION  
  (and Recognition of the Traditional 

Owners, the Darug and Gundungurra 
People) 

 

    
  APOLOGIES  
    
  CONFIRMATION OF MINUTES   
     
  Ordinary Meeting held on 12 December 2017  
    
  DECLARATIONS OF INTEREST  
    
  MINUTE BY MAYOR    
    
1 9 Submission in response to notice of intention 

to issue a suspension order 
Attachment x 1 
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THE COUNCIL MEETING 
 
Blue Mountains City Council meetings are conducted in accordance with Council’s 
adopted Code of Meeting Practice. This Code is available via the Council website, 
from Council offices and in Council meetings. 
 
http://www.bmcc.nsw.gov.au/yourcouncil/councilmeetings 
 
Councillor Seating Map 
While the Councillor and Senior Staff seating map indicates the seating arrangement 
in most Council meetings, occasionally the seating may change based on the change 
to the venue or content experts.  
 
Business Papers and Minutes 
Before each Council meeting, a Business Paper is prepared detailing the items that 
are to be presented to the Council meeting. Readers should be aware that the 
Recommendations and Notices of Motion as set out in the Council Business Paper 
are simply proposals to the Council for its consideration. 
 
The Council may adopt these proposals, amend the proposals, determine a 
completely different course of action, or it may decline to pursue any course of 
action. The decision of the Council becomes a resolution of the Council and is 
recorded in the Council Minutes. Readers are referred to this separate document. 
 
The Council Business Paper and the Council Minutes are linked by the common Item 
Numbers and Titles. Minutes from the meeting are confirmed at the following 
meeting, until then they are presented as draft unconfirmed minutes. 
 
To Register to Speak at a Council Meeting 
Members of the public are welcome to address the Council on any items of business 
in the Business Paper other than: 

 Unconfirmed Minutes;  
 Minutes by the Mayor; 
 Rescission Motions; 
 Councillor Reports;  
 Questions with Notice; 
 Responses to Questions without Notice; 
 Responses to Questions with Notice; 
 Notices of Motion (including Rescission Motions) 
 the Précis of Correspondence; and  
 Matters of Urgency. 

 
To address the meeting a speaker’s registration form must be completed at the 
speaker’s registration desk on the night of the Council meeting. To pre-register, the 
speaker’s registration form must be emailed no later than 4pm on the day of the 
meeting to council@bmcc.nsw.gov.au. 
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DEVELOPMENT APPLICATIONS – MATTERS FOR CONSIDERATION  
When determining a development application the Council is required to take certain 
matters into consideration. These must be relevant to the development application 
under consideration. These considerations are detailed under s. 79C (1) (Matters for 
consideration – general) of the Environmental Planning and Assessment Act 1979 
and are reproduced below:  
79C Evaluation  
(1) Matters for consideration—general  
In determining a development application, a consent authority is to take into 
consideration such of the following matters as are of relevance to the development 
the subject of the development application:  

(a) the provisions of:  
(i) any environmental planning instrument, and  
(ii)any proposed instrument that is or has been the subject of public 
consultation under this Act and that has been notified to the consent 
authority (unless the Secretary has notified the consent authority that 
the making of the proposed instrument has been deferred indefinitely 
or has not been approved), and  
(iii) any development control plan, and  
(iii) any planning agreement that has been entered into under section 
93F, or any draft planning agreement that a developer has offered to 
enter into under section 93F, and  
(iv) the regulations (to the extent that they prescribe matters for the 
purposes of this paragraph), and 
(v)  any coastal zone management plan (within the meaning of the 
Coastal Protection Act 1979),  
that apply to the land to which the development application relates, 

(b) the likely impacts of that development, including environmental impacts on 
both the natural and built environments, and social and economic impacts in 
the locality,  
(c) the suitability of the site for the development,  
(d) any submissions made in accordance with this Act or the regulations,  
(e) the public interest. 
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ITEM NO: 1 
 
SUBJECT:  SUBMISSION IN RESPONSE TO NOTICE OF INTENTION TO ISSUE A 

SUSPENSION ORDER 
 
FILE NO: F11230 - 17/261276         
 
 
Delivery Program Link 

Principal Activity: Civic Leadership 
Service: Governance and Risk 

 
 

 

Recommendations:   
 
1. That the Council notes that on 12 December 2017, the Hon Gabrielle Upton MP, Minister 

for Local Government, gave notice to the Council of the Minister’s intention to suspend 
the Council for a period of three months and appoint an interim administrator; 
 

2. That the Council notes that the Minister has invited the Council to make a submission in 
respect of the proposed suspension and provide a written response within seven days of 
the date of the notice; and  

 
3. That the Council endorses the preparation of a Council submission in respect of the 

proposed suspension for consideration at an extraordinary Council meeting on 19 
December 2017. 

 
 
 

 
Mayoral Minute   

Reason for report 

On 12 December 2017, the Hon Gabrielle Upton MP, Minister for Local Government, gave 
notice to the Council of the Minister’s intention to suspend the Council for a period of three 
months and appoint an interim administrator.  This notice has been given because the 
Minister has formed the preliminary belief that appointment of an interim administrator is 
necessary to ensure the Council meets its legislative responsibilities in relation to asbestos 
management. 
 
The Minister has invited the Council to make a submission in respect of the proposed 
suspension and provide a written response within seven days of the date of the notice.  The 
reason for this report is to recommend that Council prepares a submission in respect of the 
proposed suspension for consideration at a Council meeting on 19 December 2017. 

Background 

On 12 December 2017, the Hon Gabrielle Upton MP, Minister for Local Government, gave 
notice to the Council of the Minister’s intention to suspend the Council (see attached letter). 
 
This notice was given in accordance with section 438K of the Local Government Act 1993 
(the Act).  The Minister’s intention is issue a suspension order to suspend councillors of the 
Council for a period of three months and appoint an interim administrator under section 438M 
of the Act.  The Minister may suspend a council under section 438I of the Act if the Minister 
reasonably believes that appointment of an interim administrator is necessary to restore the 
proper or effective functioning of the Council. 
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The Minister has invited the Council to make a submission in respect of the proposed 
suspension and provide a written response within seven days of the date of the notice. 
 
Prior to issuing the notice, the Minister has considered the suspension criteria set out in 
clause 413E of the Local Government (General) Regulation 2005 and formed the preliminary 
belief that appointment of an interim administrator is necessary to restore both the proper 
and effective functioning of the Council for the following reasons: 

 The Council has failed to comply with its statutory obligations under the Work Health 
and Safety Act 2011 and the Work Health and Safety Regulation 2011. 

 There are significant reputational, legal and public health and safety risks facing 
Council in respect of its management of asbestos. 

 The issues identified in the recent regulatory action taken by SafeWork NSW and the 
Environment Protection Authority are indicative of a systemic problem at Council in 
managing asbestos which has not been adequately proactively addressed to date. 

 Community confidence in the Council’s capacity to address the asbestos 
management issues needs to be restored. 

 Council requires a period of independence governance to oversee the investigation of 
past actions and the implementation of future strategies to ensure that Council meets 
its legislative responsibilities in relation to asbestos management. 

 
 
  
ATTACHMENTS/ENCLOSURES 
 
1  Letter from Minister for Local Government 17/261830 Attachment 
  
 

* * * * * * * * * * 
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EXTRAORDINARY MEETING 
 

15 DECEMBER 2017 
 

AGENDA 
 

 
ITEM  
NO. 

PAGE  SUBJECT COMMENTS  

    

  MINUTE BY MAYOR  

    
MM2 4 Confidential Business Paper – Ongoing 

Investigation Process 
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ITEM NO: MM2 
 
SUBJECT: CONFIDENTIAL BUSINESS PAPER – ONGOING INVESTIGATION 

PROCESS 
 
FILE NO: 17/263360 
 
 
Recommendations: 
 
1. That Item S1 in the Business Paper be deferred for consideration until all other business 

of this meeting has been concluded; and 
 
2. That the Council close part of the Council Meeting for consideration of Item S1 in the 

Confidential Business Paper - Investigation in consultation with SafeWork NSW  pursuant 
to the provisions of Section 10A(2) (g) of the Local Government Act 1993, as the report 
contains and discussion is likely to involve:  

 
 (g) advice concerning litigation, or advice that would otherwise be privileged from 

production in legal proceedings on the ground of legal professional privilege. 
 

 
Mayoral Minute   
 
This matter has been listed in the Confidential Business Paper because consideration of the 
matter will involve discussion that would best take place in a meeting which has been closed 
to the public in accordance with the provisions of Section 10A of the Local Government Act 
1993. 
 
The matter to be dealt with relates to Investigation in consultation with SafeWork NSW  and 
involves discussion of advice concerning litigation, or advice that would otherwise be 
privileged from production in legal proceedings on the ground of legal professional privilege. 
 
Section 10A of the Act requires that any proposal to close part of a meeting to the public be 
notified in the agenda, and a resolution to close part of a meeting to the public be passed 
setting out reasons for doing so. 
 
In this case, the reason for closing that part of the meeting to consider Item S1 in the 
Confidential Business Paper is that the report includes, and discussion is likely to involve 
advice concerning litigation, or advice that would otherwise be privileged from production in 
legal proceedings on the ground of legal professional privilege. 
 
 

* * * * * * * * * * 
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 Minutes of the  Extraordinary Council Meeting of the City of Blue Mountains, held in the  
Chambers on Friday, 15 December 2017, commencing at  7.30pm. 
 

* * * * * * * * * * 
 
There were present: 
The Mayor (Councillor Greenhill) in the Chair, and Councillors Bowling, Brown, Christie, Fell, 
Foenander, Hoare, Hollywood, McGregor, Myles, Schreiber, Van der Kley.  

 
* * * * * * * * * * 

 
In attendance: 
A/General Manager; A/Director City Services; Director City & Community Outcomes; Director 
Development & Customer Services; A/Group Manager, People & Systems, A/Group 
Manager Integrated Planning and Finance; Executive Officer; Communications Officer; 
Coordinator Corporate Marketing; Meeting and Councillor Support Officer; Senior Ranger; 
Ranger. 
 

* * * * * * * * * * 
 
Prayer/Reflection: 
The Prayer/Reflection was read by the Mayor, as was the acknowledgement of the traditional 
owners, the Darug and Gundungurra people. 
 

* * * * * * * * * * 
  

MINUTE NO. 467 

Apologies 

A MOTION was MOVED by Councillors Fell and Hollywood: 

That the Council accepts the apologies of Councillors Van der Kley and Bowling.  
Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being UNANIMOUS: 

 
For  Against  

Councillors Greenhill Councillors  
 Christie   
 Fell   
 Myles   
 Hollywood   
 McGregor   
 Brown   
 Foenander   
 Hoare   
 Schreiber   

 

 
 

* * * * * * * * * * 
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MINUTE NO. 468 

Confirmation of Minutes - Ordinary Meeting - 12 December 2017 

A MOTION was MOVED by Councillors Fell and Foenander: 

That the Minutes of the Ordinary Meeting of 12 December 2017 be confirmed. 
Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being UNANIMOUS: 

 
For  Against  

Councillors Greenhill Councillors  
 Christie   
 Fell   
 Myles   
 Hollywood   
 McGregor   
 Brown   
 Foenander   
 Hoare   
 Schreiber   

 

 
 

* * * * * * * * * * 
 
Declarations of Interest – Ordinary Meeting, 15 December 2017 
Nil 

* * * * * * * * * * 
 

MINUTE NO. 469 

Procedural - Procedural Motion 

A MOTION was MOVED by Councillors Fell and Myles: 
 
That the Council endorses the use of recording devices to film the meeting pertaining 
to the Item 1 - Submission in response to notice of intention to issue a suspension 
order; held at the Extraoridanry Meeting of 15 December 2017 following a request from 
Vision TV. 
Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being UNANIMOUS: 

 
For  Against  

Councillors Greenhill Councillors  
 Christie   
 Fell   
 Myles   
 Hollywood   
 McGregor   
 Brown   
 Foenander   
 Hoare   
 Schreiber   

 

 
* * * * * * * * * * 
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MINUTE NO. 470 

Procedural - Procedural Motion 

A MOTION was MOVED by Councillors Brown and Schreiber:  
 
That the Council suspends the standing orders of the meeting to allow up to eight (8) 
public speakers to address the meeting, indicating by way of a show of hands, and not 
requiring them to register to speak. 
Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being UNANIMOUS: 

 
For  Against  

Councillors Greenhill Councillors  
 Christie   
 Fell   
 Myles   
 Hollywood   
 McGregor   
 Brown   
 Foenander   
 Hoare   
 Schreiber   

 

 
 

* * * * * * * * * * 
 

MINUTE NO. 471 

Procedural - Procedural Motion 

A MOTION was MOVED by Councillors Fell and Myles:  
 
That the Council returns to meeting standing orders.  
Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being UNANIMOUS: 

 
For  Against  

Councillors Greenhill Councillors  
 Christie   
 Fell   
 Myles   
 Hollywood   
 McGregor   
 Brown   
 Foenander   
 Hoare   
 Schreiber   

 

 
* * * * * * * * * * 
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MINUTE NO. 472 

MM1. 17/261276. Submission in response to notice of intention to issue a suspension 
order 

A MOTION was MOVED by Councillors Greenhill and Myles: 

1. That the Council notes that on 12 December 2017, the Hon Gabrielle Upton MP, 
Minister for Local Government, gave notice to the Council of the Minister’s 
intention to suspend the Council for a period of three months and appoint an 
interim administrator; 
 

2. That the Council notes that the Minister has invited the Council to make a 
submission in respect of the proposed suspension and provide a written response 
within seven days of the date of the notice; and  

 
3. That the Council endorses the preparation of a Council submission in respect of 

the proposed suspension for consideration at an extraordinary Council meeting on 
19 December 2017. 

Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being UNANIMOUS: 

 
For  Against  

Councillors Greenhill Councillors  
 Christie   
 Fell   
 Myles   
 Hollywood   
 McGregor   
 Brown   
 Foenander   
 Hoare   
 Schreiber   

 

 
* * * * * * * * * * 

 
MINUTE NO. 473 

Procedural - Procedural Motion 

A MOTION was MOVED by Councillors Brown and Schreiber:  
 
1. That the Council hears the Mayoral Minute 2 in open session; 
 
2. That the Council notes that it may only close so much of a Council Meeting for 

only so much of the discussion as is necessary to preserve the relevant 
confidentiality, privilege or security being protected (Section 10B(1)(a) of the Local 
Government Act 1993) in accordance with the office of Local government Director 
General’s guidelines; and 

 
3. That the Council notes that  Legal Professional Privilege does not apply as there is 

a third party involved - SafeWork NSW. 
Upon being PUT to the Meeting, the MOTION was LOST, the vote being: 

 
For  Against  
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Councillors Brown Councillors Greenhill 
 Schreiber  Fell 
   Myles 
   Hollywood 
   McGregor 
   Foenander 
   Hoare 

 

With Cr Christie out of the chamber. 
* * * * * * * * * * 

 
 

MINUTE NO. 474 

Procedural - Move into Confidential Session 

A MOTION was MOVED by Councillors Hollywood and Fell: 
 
1. That the Meeting move into a Confidential Session; 
 
2. That pursuant to the provisions of Section 10A(2) (g) of the Local Government Act 

1993, as the report contains and discussion is likely to involve:  
a. (g) advice concerning litigation, or advice that would otherwise be  

 privileged from production in legal proceedings on the ground of legal 
 professional privilege. 

 
3. That the correspondence and reports relevant to the subject business be withheld 

from access to the media and public as required by section 11(2) of the Local 
Government Act 1993. 

Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being: 

 
For  Against  

Councillors Greenhill Councillors Brown 
 Fell   
 Myles   
 Hollywood   
 McGregor   
 Foenander   
 Hoare   
 Schreiber   

 

With Cr Christie out of the chamber. 
 

* * * * * * * * * * 
 

MINUTE NO. 475 

MM2.  17/263360. ONGOING INVESTIGATION PROCESS 

A MOTION was MOVED by Councillors  
 
Recommendations:   
 
1. That the Council notes that Mr Michael Tooma of Clyde & Co has been appointed 

as independent investigator to conduct an investigation into allegations made 
against the Council in relation to the management of asbestos (including asbestos 
in Council owned properties); 
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2. That the Council notes the amended terms of reference for Mr Tooma’s 

investigation, adopted at the ordinary Council meeting held on 12 December 2017, 
have been released by resolution of the Council to the media and to the public; 

 
3. That the Council authorises Mr Tooma to conduct his investigation in consultation 

with SafeWork NSW, the United Services Union (USU) and all other relevant 
stakeholders and to publicly release his report and to make his report available to 
the Minister for Local Government, SafeWork NSW and the USU; and 

4. That the Council submits to the Minister for Local Government that it is in the 
public interest for the Councillors as the governing body of the Council to remain 
in office pending the conduct and conclusion of Mr Tooma’s investigation, and the 
delivery of his report, noting that SafeWork NSW, acting as regulator, is not 
equipped to conduct, and does not as a matter of practice conduct, investigations 
that result in publicly available reports. 

Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being UNANIMOUS: 

 
For  Against  

Councillors Greenhill Councillors  
 Fell   
 Myles   
 Hollywood   
 McGregor   
 Brown   
 Foenander   
 Hoare   
 Schreiber   

 

With Cr Christie out of the chamber. 
 

* * * * * * * * * * 
 

MINUTE NO. 476 

Procedural - Return to Public Meeting 

A MOTION was MOVED by Councillors Fell and Foenander: 
 
That the Council returns to open session.  
Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being UNANIMOUS: 

 
For  Against  

Councillors Greenhill Councillors  
 Fell   
 Myles   
 Hollywood   
 McGregor   
 Brown   
 Foenander   
 Hoare   
 Schreiber   

 

With Cr Christie out of the chamber. 
 

* * * * * * * * * * 
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MINUTE NO. 477 

Procedural – Question that Meeting Close 

A MOTION was MOVED by Councillors Foenander and Hollywood: 

1. That as there was no further business before the Ordinary Meeting of Friday, 15 
December 2017, the meeting closed at 10:07pm; and 

 
2. That the Council gives a vote of thanks to the Mayor, General Manager, legal 

counsel,  Staff and elected body for their work and contribution to the Council. 
Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being UNANIMOUS: 

 
For  Against  

Councillors Greenhill Councillors  
 Fell   
 Myles   
 Hollywood   
 McGregor   
 Brown   
 Foenander   
 Hoare   
 Schreiber   

 

With Cr Christie out of the chamber. 
 

* * * * * * * * * * 
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 Minutes of the  Extraordinary Council Meeting of the City of Blue Mountains, held in the  
Chambers on Tuesday, 19 December 2017, commencing at  7.30pm. 
 

* * * * * * * * * * 
 
There were present: 
The Mayor (Councillor Greenhill) in the Chair, and Councillors Bowling, Brown, Christie, Fell, 
Hoare, Hollywood, McGregor, Myles, Schreiber, Van der Kley.  

 
* * * * * * * * * * 

 
In attendance: 
General Manager; Director City Services; Director City & Community Outcomes; Director 
Development & Customer Services; A/Group Manager, People & Systems, A/Group 
Manager Integrated Planning and Finance; Executive Officer: Manager, Development and 
Planning Services; Communications Officer; Policy & Compliance Lead; Coordinator 
Corporate Marketing; Communications Officer; IT Trainee; Senior Ranger; Ranger. 
 

* * * * * * * * * * 
 
Prayer/Reflection: 
The Prayer/Reflection was read by the Mayor, as was the acknowledgement of the traditional 
owners, the Darug and Gundungurra people. 
 

* * * * * * * * * * 
 

MINUTE NO. 478 

Apologies 

A MOTION was MOVED by Councillors Fell and Van der Kley: 

That the Council accepts the apology of Councillor Foenander for this Extraordinary 
Meeting of the Council.  

Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being UNANIMOUS: 

 
For  Against  

Councillors Greenhill Councillors  
 Christie   
 Fell   
 Myles   
 Hollywood   
 Van der Kley   
 McGregor   
 Bowling   
 Brown   
 Hoare   
 Schreiber   

 

 
* * * * * * * * * * 
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MINUTE NO. 479 

Confirmation of Minutes - Extraordinary Meeting - 15 December 2017 

A MOTION was MOVED by Councillors Fell and Hollywood: 

That the Minutes of the Extraordinary Meeting of 15 December 2017 be confirmed. 

Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being UNANIMOUS: 

 
For  Against  

Councillors Greenhill Councillors  
 Christie   
 Fell   
 Myles   
 Hollywood   
 Van der Kley   
 McGregor   
 Bowling   
 Brown   
 Hoare   
 Schreiber   

 

 
* * * * * * * * * * 

 
Declarations of Interest – Ordinary Meeting, 19 December 2017 
Nil  

* * * * * * * * * * 
 

MINUTE NO. 480 

Procedural - Procedural Motion 

A MOTION was MOVED by Councillors Hollywood and Christie: 
 
That the Council endorses the use of recording devices to film the meeting pertaining 
to the Mayoral Minute 1 - Submission in response to the Minister for Local Government’s 
notice of intended suspension of the elected councillors of Blue Mountains City Council; 
held at the Extraordinary Meeting of 19 December 2017 following a request from 
Vision TV. 

Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being UNANIMOUS: 

 
For  Against  

Councillors Greenhill Councillors  
 Christie   
 Fell   
 Myles   
 Hollywood   
 Van der Kley   
 McGregor   
 Bowling   
 Brown   
 Hoare   
 Schreiber   

 

* * * * * * * * * * 
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MINUTE NO. 481 

Procedural - Procedural Motion 

A MOTION was MOVED by Councillors Brown and Schreiber: 
 
That the Council adjourns the meeting to allow people to register to speak.  

Upon being PUT to the Meeting, the MOTION was LOST, the vote being: 

 
For  Against  

Councillors Christie Councillors Greenhill 
 Brown  Fell 
 Schreiber  Myles 
   Hollywood 
   Van der Kley 
   McGregor 
   Bowling 
   Hoare 

 

 
* * * * * * * * * * 

 
MINUTE NO. 482 

A MOTION was MOVED by Councillors Myles and Fell: 
 
That the Council suspends the standing orders of the meeting to allow up to six (6) 
public speakers to address the meeting, indicating by way of a show of hands, and 
selected at random by the Mayor, and not requiring them to register to speak. 

Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being UNANIMOUS: 

 
For  Against  

Councillors Greenhill Councillors  
 Christie   
 Fell   
 Myles   
 Hollywood   
 Van der Kley   
 McGregor   
 Bowling   
 Brown   
 Hoare   
 Schreiber   

 

 
* * * * * * * * * * 

 
MINUTE NO. 483 

Procedural - Procedural Motion 

A MOTION was MOVED by Councillors Fell and Hoare:  
 
That the Council suspends the standing orders of the meeting to allow the 
representative of the office of the State Member for Blue Mountains, Trish Doyle, to 
address the meeting. 
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Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being UNANIMOUS: 

 
For  Against  

Councillors Greenhill Councillors  
 Christie   
 Fell   
 Myles   
 Hollywood   
 Van der Kley   
 McGregor   
 Bowling   
 Brown   
 Hoare   
 Schreiber   

 

 
* * * * * * * * * * 

 
MINUTE NO. 484 

1. 17/261280. Submission in response to the Minister for Local Government's notice of 
intended suspension of the elected councillors of Blue Mountains City Council 

A MOTION was MOVED by Councillors Brown and Schreiber: 

1. That the Council, in response to the Minister for Local Government, the Hon. 
Gabrielle Upton serving a notice of intention to suspend the elected Councillors of 
Blue Mountains City Council for a period of 3 months and to appoint an interim 
administrator to restore the proper and effective functioning of the Council, 
endorse the following as the basis for making representations to the Minister: 

 a) the letter from the Mayor and Deputy Mayor as attached;  
b) the Memorandum from the General Manager as attached; and  
c) the enclosed Submission from the General Manager; 

 

2.   That as an alternative to suspending the elected Councillors and appointing an 
interim administrator to govern the City, the Council respectfully submits that the 
Minister could instead consider: 
(a)  issuing a Performance Improvement Order to the Council to improve its 

management of asbestos and appoint a temporary advisor to the Council with 
the requisite experience in safety and asbestos management, in accordance 
with Chapter 13, Part 6 (Performance Management) of the Local Government 
Act 1993, and 

(b)  noting the Council’s “in principle” offer  to enter into an Enforceable 
Undertaking with SafeWork NSW, regulating the Council’s ongoing 
management of asbestos to ensure its obligations under the Work Health and 
Safety Act 2011 are fully satisfied, following the conclusion of the independent 
investigation now being conducted;  

 

3.  That the Council submits to the Minister that the alternative approach in 
Recommendation 2 is a more targeted and effective response to the Minister’s 
expressed concerns, which recognizes the seriousness of asbestos management 
and reflects the Council’s intention to place the safety of its staff and community 
at the centre of its operations and organisational culture; 

 

4. That the Council endorses the publication of this Mayoral Minute and the 
submission to the Minister, which may include distribution to the media as 
appropriate; 
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5.   That the Council writes to NSW Councils and local government bodies, including 
Local Government NSW and the Regional Organisations of Councils, providing a 
copy of the Council’s submission; and 

 
6.   That the Council writes to all members of the NSW Parliament providing a copy of 

the Council’s submission;  
 
7. That the Council acknowledges it has not dealt with the issue of asbestos 

management adequately;  
 
8. That Council issues an apology to the staff of BMCC and the community of Blue 

Mountains for the inadequate management and reassures staff and the public 
alike it will spare no effort to implement the best practice management of asbestos 
in the BM LGA;  

 
9. That Council adopts a policy of openness and transparency regarding the 

management of asbestos via publishing its Asbestos Management Plan and the 
Terms of References for the inquiry implemented by Council (with the names of 
individuals removed);  

 
10. That the submission to the Minister includes on p22 along with the Mayoral 

Minutes and reports,  all relevant resolutions regarding WHS of the council 
meetings of 14 November and 12 December 2017; and 

 
11. That the Council include in the submission acknowledgement that councillors are 

required to actively participate in developing councils "integrated planning and 
reporting framework to manage the risks to the local community, area and council 
effectively and proactively" Local Government Act 8C(h). 

Upon being PUT to the Meeting, the MOTION was LOST, the vote being: 

 
For  Against  

Councillors Brown Councillors Greenhill 
 Hoare  Christie 
 Schreiber  Fell 
   Myles 
   Hollywood 
   Van der Kley 
   McGregor 
   Bowling 

 
* * * * * * * * * * 

 
MINUTE NO. 485 

A MOTION was MOVED by Councillors Greenhill and Van der Kley: 

 1. That the Council, in response to the Minister for Local Government, the Hon. 
Gabrielle Upton serving a notice of intention to suspend the elected Councillors of 
Blue Mountains City Council for a period of 3 months and to appoint an interim 
administrator to restore the proper and effective functioning of the Council, 
endorse the following as the basis for making representations to the Minister: 

 a) the letter from the Mayor and Deputy Mayor as attached;  
b) the Memorandum from the General Manager as attached; and  
c) the enclosed Submission from the General Manager; 
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2.   That as an alternative to suspending the elected Councillors and appointing an 
interim administrator to govern the City, the Council respectfully submits that the 
Minister could instead consider: 
(a)  issuing a Performance Improvement Order to the Council to improve its 

management of asbestos and appoint a temporary advisor to the Council with 
the requisite experience in safety and asbestos management, in accordance 
with Chapter 13, Part 6 (Performance Management) of the Local Government 
Act 1993, and 

(b)  noting the Council’s “in principle” offer  to enter into an Enforceable 
Undertaking with SafeWork NSW, regulating the Council’s ongoing 
management of asbestos to ensure its obligations under the Work Health and 
Safety Act 2011 are fully satisfied, following the conclusion of the independent 
investigation now being conducted;  

 

3.  That the Council submits to the Minister that the alternative approach in 
Recommendation 2 is a more targeted and effective response to the Minister’s 
expressed concerns, which recognizes the seriousness of asbestos management 
and reflects the Council’s intention to place the safety of its staff and community 
at the centre of its operations and organisational culture; 

 

4. That in its submission to the Minister, the Council draw the Minister’s attention to 
the NSW Ombudsman’s April 2017 Report into Asbestos: “How NSW Government 
Agencies deal with the problem” which identifies some of the challenges faced by 
the local government sector in asbestos management, noting the Ombudsman’s 
report identified that in August 2016 only 62 out of 152 councils had promulgated 
the Model Asbestos Policy as directed by the Office of Local Government, which 
forms the basis of the Blue Mountains Asbestos Management Plan; 

 

5. That the Council delegate authority to the Mayor and the General Manager to make 
any alterations necessary to the submission, without altering its intent or 
substance, and the delivery of the final submission to the Minister by 5.00pm on 
20 December 2017; 

 

6. That the Council endorses the publication of this Mayoral Minute and the 
submission to the Minister, which may include distribution to the media as 
appropriate; 

 

7.   That the Council writes to NSW Councils and local government bodies, including 
Local Government NSW and the Regional Organisations of Councils, providing a 
copy of the Council’s submission; and 

 

8.   That the Council writes to all members of the NSW Parliament providing a copy of 
the Council’s submission.  

Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being: 
 

For  Against  
Councillors Greenhill Councillors Christie 

 Fell  Schreiber 
 Myles   
 Hollywood   
 Van der Kley   
 McGregor   
 Bowling   
 Brown   
 Hoare   

 

* * * * * * * * * * 
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MINUTE NO. 486 

Procedural - Procedural Motion 

A MOTION was MOVED by Councillors Fell and Van der Kley:  
 
That the Council accepts an address from the General Manager.  

Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being UNANIMOUS: 

 
For  Against  

Councillors Greenhill Councillors  
 Christie   
 Fell   
 Myles   
 Hollywood   
 Van der Kley   
 McGregor   
 Bowling   
 Brown   
 Hoare   
 Schreiber   

 

 
* * * * * * * * * * 

 
MINUTE NO. 487 

Procedural – Question that Meeting Close 

A MOTION was MOVED by Councillors Van der Kley and Hollywood: 

That as there was no further business before the Extraordinary Meeting of Tuesday, 19 
December 2017, the meeting closed at 9:30pm. 

Upon being PUT to the Meeting, the MOTION was CARRIED, the vote being UNANIMOUS: 
For  Against  

Councillors Greenhill Councillors  
 Christie   
 Fell   
 Myles   
 Hollywood   
 Van der Kley   
 McGregor   
 Bowling   
 Brown   
 Hoare   
 Schreiber   

 

 
* * * * * * * * * * 

 
I confirm that these minutes, consisting of this page 8 and the previous 7 pages, were 
confirmed at the Ordinary Meeting of the Council on 30 January 2018.  
 
Chairman: Mayor Mark Greenhill………………...…………………………… Date…………… 
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20 December 2017 

Office of the Mayor 

Reference File: 17/267191 
The Hon Gabrielle Upton MP 
Minister for Local Government 
GPO Box 5341 
SYDNEY NSW 2001 
 
 
 
Dear Minister 
 

SUBJECT: Blue Mountains City Council Response to the Notice of Intention 
to Suspend the Elected Council.  

 
As Mayor and Deputy Mayor of Blue Mountains City Council, we respectfully submit 
the response of the Council to your notice of intention, received 13 December 2017, 
to suspend the elected councillors for a period of 3 months, and appoint an interim 
administrator.  
 
The Council’s submission comprises the following elements, as attached: 

a) a letter from the Mayor and Deputy Mayor;  
b) draft Terms of Performance Improvement Order for the Minister’s 

consideration; and  
c) a submission from the Council; 

 
We make this submission in accordance with the resolutions of the Council made at 
an open extraordinary meeting on Tuesday 19 December 2017, as follows; 
 

1. That the Council, in response to the Minister for Local Government, the Hon. 
Gabrielle Upton serving a notice of intention to suspend the elected 
Councillors of Blue Mountains City Council for a period of 3 months and to 
appoint an interim administrator to restore the proper and effective functioning 
of the Council, endorse the following as the basis for making representations 
to the Minister: 

 
2. That as an alternative to suspending the elected Councillors and appointing 

an interim administrator to govern the City, the Council respectfully submits 
that the Minister could instead consider: 

a. issuing a Performance Improvement Order to the Council to improve 
its management of asbestos and appoint a temporary advisor to the 
Council with the requisite experience in safety and asbestos 
management, in accordance with Chapter 13, Part 6 (Performance 
Management) of the Local Government Act 1993, and 

b. noting the Council’s “in principle” offer  to enter into an Enforceable 
Undertaking with SafeWork NSW, regulating the Council’s ongoing 
management of asbestos to ensure its obligations under the Work 
Health and Safety Act 2011 are fully satisfied, following the conclusion 
of the independent investigation now being conducted;  
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3. That the Council submits to the Minister that the alternative approach in 

Recommendation 2 is a more targeted and effective response to the 
Minister’s expressed concerns, which recognizes the seriousness of asbestos 
management and reflects the Council’s intention to place the safety of its staff 
and community at the centre of its operations and organisational culture; 

 
4. That in its submission to the Minister, the Council draw the Minister’s attention 

to the NSW Ombudsman’s April 2017 Report into Asbestos: “How NSW 
Government Agencies deal with the problem” which identifies some of the 
challenges faced by the local government sector in asbestos management, 
noting the Ombudsman’s report identified that in August 2016 only 62 out of 
152 councils had promulgated the Model Asbestos Policy as directed by the 
Office of Local Government, which forms the basis of the Blue Mountains 
Asbestos Management Plan; 

 
5. That the Council delegate authority to the Mayor and the General Manager to 

make any alterations necessary to the submission, without altering its intent 
or substance, and the delivery of the final submission to the Minister by 
5.00pm on 20 December 2017; 

 
6. That the Council endorses the publication of this Mayoral Minute and the 

submission to the Minister, which may include distribution to the media as 
appropriate; 

 
7. That the Council writes to NSW Councils and local government bodies, 

including Local Government NSW and the Regional Organisations of 
Councils, providing a copy of the Council’s submission; and 

 
8. That the Council writes to all members of the NSW Parliament providing a 

copy of the Council’s submission. 
(Minute no. 485). 

 
The Council’s submission comprehensively addresses your concerns outlined in the 
notice. We believe it clearly demonstrates that the Council has been taking deliberate 
steps to address the management of asbestos since May 2017, when deficiencies in 
policy and practice became apparent to management. The Council has worked with 
SafeWork NSW and the Environmental Protection Authority to address these issues 
and now has in place strengthened internal governance and accountability structures 
and processes to improve the safety of its workers and the community. 
 

Should you require any further information to assist with your full consideration of the 
Council’s submission, this will be provided promptly on request. 
 
We look forward to hearing from you. 
 
Yours faithfully, 
 

  
 
Mark Greenhill OAM   Chris Van der Kley 
Mayor Deputy Mayor 
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20 December 2017 

Office of the Mayor 

Reference File: 17/267203 
 
 
 
The Hon Gabrielle Upton MP 
Minister for Local Government 
GPO Box 5341 
SYDNEY NSW 2001 
 

       
Dear Minister, 
 
Notice to Blue Mountains City Council – Section 438K of the Local Government 
Act, 1993 (the Act) – Notice of Intention to Issue Order to Suspend Councillors 
 

1. This letter forms part of the submission made by Blue Mountains City Council 
(Council) in response to your Notice of Intention (Notice) served on the 
Council on Wednesday 13 December 2017, and addresses the role of the 
governing body of the Council, having regard to the relevant provisions of the 
Act. 
 

2. The Councillors now holding civic office were elected at the ordinary Council 
election held on 10 September 2016. 
 

3. With effect from August 2016 the Act was amended (2016 amendment) to 
incorporate new provisions, which included the following: 
 
s223 Role of governing body 

s226 Role of Mayor 

S232 The role of a Councillor 

 
These provisions describe the roles of the Mayor and of the elected 
Councillors as members of the governing body.  
 

4. The nature of the role of the governing body is explained in the Councillor 
Handbook 2017, issued by the Office of Local Government (OLG), in 
passages which include the following: 
 

"Councillors comprise the governing body of a council in the same 
way that a Board of Directors is the governing body of a corporation. 
The Local Government Act, 1993 prescribes the collective role of a 
council's governing body ....." 
 
"Councillors must work as a team to make decisions and policies that 
guide the activities of the Council. Policies can be defined as the 
principles and intent behind the programs that a council implements. 
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This includes setting the broad, strategic direction for the local 
community. To do this, Councillors have to understand their 
community’s characteristics and needs and the types of services 
required to meet these needs." 
 

5. The Councillors do not manage the Council on a day-to-day basis. As the 
governing body, Councillors exercise a role involving the setting of policies 
and strategies, exercising oversight and requiring organisational 
accountability. The professional staff, under the leadership of the General 
Manager, are responsible for the day-to-day operations of the Council. 
 

6. Those day-to-day operations include the conduct of the Council in 
accordance with all applicable legal requirements, including  the Work, Health 
& Safety Act, 2011 (WHS Act) and the Work, Health & Safety Regulation, 
2011 (WHS Regulation).  
 

7. The elected Councillors, as the governing body, do not and cannot know the 
fine detail of the statutory obligations that apply to the Council in its various 
operations. However, as governing body the Councillors do appropriately 
seek confirmation from the professional staff that all applicable statutory 
obligations are being observed.  
 

8. Your Notice of Intention includes the following paragraph: 
 

"● It is acknowledged that the Council is taking steps to respond 
to both SafeWork NSW and the EPA, including through 
appointment of a new A/General Manager. However, the 
elected body remains unchanged. I am of the preliminary view 
that the issues identified in the recent regulatory action taken 
by SafeWork NSW and the EPA are indicative of a systemic 
problem at Council in managing asbestos which has not been 
adequately proactively addressed to date. This is particularly 
given that Improvement Notices with respect to asbestos 
management were issued by SafeWork NSW in 2015 and May 
2017 (see list of notices in Item 3 of Schedule)." 

 
9. Section 4.0 of the Council's submission responds to your concerns in relation 

to the SafeWork notices that were issued in 2015 with respect to the Council’s 
Blaxland Waste Management Facility (BWMF). It is relevant to note that these 
notices were issued during the term of the Council elected in 2012 and that 
the notices related to an operational matter, which was resolved to the 
satisfaction of SafeWork at that time, and which was not reported to the then 
governing body. 
 

10. The Councillors, acting as the current governing body, had no reason to 
suspect that there might be any inadequacies in the Council's management of 
asbestos until May 2017, when the SafeWork inspection at the Springwood 
depot took place, and Improvement Notices were served.  
 

11. The elected Councillors were immediately briefed by the responsible staff. 
The Councillors accept that the responsible staff gave advice in good faith to 
the governing body concerning the way in which the issues identified by 
SafeWork were being addressed and the way in which Council's existing 
systems and procedures for the management of asbestos were being 
enhanced. 
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12. The submission prepared by the General Manager details the briefings and 

reports provided to the elected Councillors in the period from May 2017 to 
date. 
 

13. The elected Councillors submit to you as Minister that, within the framework 
of the Act, the governing body acted entirely appropriately to seek assurances 
from the professional staff in relation to the Council's management of 
asbestos and in accepting the assurances that were given in good faith.  
 

14. For example, at the meeting of the Audit and Risk Committee of the Council 
held on 6 July 2017 a Councillor member of that Committee was assured that 
strong controls for the management of asbestos had been introduced and that 
these controls would be strengthened over the next two months. The 
Committee members were also informed that Council staff would cease to be 
involved in the removal of asbestos from the Council’s properties as a 
measure to ensure the safety of the workforce. This work would in future be 
undertaken by external professionals. 
 

15. The governing body of the Council understood that all required measures had 
been  taken  to address asbestos management. That understanding 
continued until early November 2017 when newspaper and radio commentary 
on the Council's asbestos management began. 
 

16. As Minister, you will be aware that the governing body of a council meets on 
pre-determined dates. The governing body of this Council meets on a four 
weekly cycle, unless an emergency meeting is called. 
 

17. The first meeting of the governing body, after the broadcast media  attacks on 
the Council began on Wednesday 8 November 2017, was convened on 14 
November 2017. At that meeting the governing body acted to secure the 
appointment of independent investigators to investigate two matters. The first 
of those investigations related to the allegations made against the Council in 
relation to its management of asbestos in Council-owned properties, and all 
related issues. 
 

18. Mr Michael Tooma, solicitor, of Clyde & Co, was appointed as the 
investigator. Mr Tooma is recognised across Australia as an authority on 
work, health and safety legislation and issues. The Council acted immediately 
to identify, collate and make available to Mr Tooma the documents required 
for his investigation. 
 

19. This investigation was initiated by the governing body to inform itself of the 
facts and matters that had given rise to the allegations made against the 
Council and to secure independent recommendations concerning the systems 
and procedures for the management of asbestos that the Council should 
introduce.  
 

20. The investigation was initiated by the governing body to ensure that it 
received a report prepared by an acknowledged expert, equipped to conduct 
an investigation and acting entirely independently of the Council. Without 
reflecting in any way on the Council's professional staff, the governing body 
considered that the allegations were so serious that they merited a rigorous 
external investigation. 
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21. The Office of Local Government (OLG) was notified of the Council's decision 
and received a copy of the Terms of Reference of the investigation. The OLG 
expressed no concern about the course that the Council was following. On 
the contrary, a representative of the OLG attended at the Council's Katoomba 
offices to note the availability of the OLG to provide counsel and advice as 
required.  
 

22. The governing body also acted to appoint Dr Rosemary Dillon as the Acting 
General Manager, following the retirement of the previous General Manager. 
Over the following weeks, the governing body observed and assessed Dr 
Dillon's performance, noting the very positive response by staff in general and 
by the United Services Union (USU) to Dr Dillon's readiness to engage with 
the USU on behalf of its members, in relation to asbestos issues. 
 

23. Throughout November and December the Council's professional staff 
continued to work with SafeWork NSW. The elected Councillors were kept 
informed of developments, including the service by SafeWork of additional 
notices, and the service by the Environment Protection Authority (EPA) of 
notices directed to materials held in a Council depot at Lawson and the 
alleged removal of materials from that depot and the use of those materials in 
other locations. 
 

24. The governing body again responded to these developments. 
 

25. At the next scheduled meeting on 12 December 2017, acknowledging the 
challenges faced by the Council and seeking to provide the stable leadership 
sought by the staff, community and the USU and, as the Councillors 
understand the position, by the OLG, the governing body appointed Dr Dillon 
as temporary General Manager, for the maximum term permitted under s251 
of the Act. Dr Dillon will now hold office as General Manager for a term of up 
to 12 months, expiring on Sunday 18 November 2018. That appointment was 
warmly welcomed by the USU and was supported by the OLG. 
 

26. The governing body also made two important decisions in relation to Mr 
Tooma's investigation. First, to broaden and publically release the Terms of 
Reference for that investigation. Secondly, to designate Mr Tooma's 
investigation as an "open" investigation, with his report to be publically 
released. 
 

27. That step was taken in recognition that SafeWork does not conduct open 
investigations. SafeWork is a regulator. SafeWork, in accordance with the 
WHS Act, will investigate incidents or alleged breaches of legislation.  
 

28. SafeWork investigations do not result in publicly available investigation 
reports. Rather, SafeWork will determine at the end of an investigation 
whether to foreshadow enforcement action and, if so, the level of action that it 
will foreshadow. 
 

29. In response to the Council's decisions, Mr Tooma has given to the Council a 
program for the conduct of his investigation. All aspects of his investigation 
will be concluded by 31 March 2018, with a final and comprehensive report 
delivered at that time. Mr Tooma may prepare and deliver interim reports 
addressing matters such as the Lawson depot and Lawson stockpile. 
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30. Throughout this period, the Mayor and the General Manager have been in 
close contact. They have often reviewed and responded to issues on a day-
to-day basis. The members of the governing body have been kept informed of 
developments by both the Mayor and the General Manager. 
 

31. All of the governing body, the elected Councillors and the Mayor have acted 
in precisely the way that is required by ss223, 226 and 232 of the Act. 
 

32. There is another important point to note. Reflecting the intention of the New 
South Wales Parliament, the elected Councillors are not professional officers 
of the Council. The elected Councillors hold civic office and fulfil their duties 
on a part time basis.  
 

33. The elected Councillors are diligent and dedicated to the performance of their 
duties. Attendance at Council meetings is a high priority, as the attendance 
records indicate. Councillors attend briefings on a weekly basis. Councillors 
attend committee meetings in addition to ordinary meetings and Councillor 
briefings. The elected Councillors make every effort to fulfil their duties under 
the Act and the public record demonstrates that fact. 
 

34. In the submission of the governing body there is nothing to be gained and 
much to be lost by the suspension of the elected Councillors. 
 

35. The governing body was elected by the residents of the City in September 
2016. Four of the total twelve Councillors took office for the first time at that 
election. 
 

36. Your Notice of Intention focuses on asbestos management issues. In the 
submission of the governing body there is no reason, against the background 
already given, for you to conclude that the governing body has acted 
inappropriately or tardily in any way in relation to those issues. The governing 
body has taken all action that you could as Minister reasonably expect it to 
take in response to the challenges that the Council faces.  
 

37. The suspension of the elected Councillors will mean the loss to the City of its 
elected representatives. The Council is financially sound. The Council has 
been recognised as "fit for the future". 
 

38. The governing body submits that the suspension of the elected Councillors 
would not be a response that is targeted to the issues identified in your Notice 
of Intention. The residents of the City should not lose the benefit of 
representation by their Councillors because of the issues identified in your 
Notice. The loss of the elected Councillors will mean that many issues of 
great importance to the residents of the City will come before an unelected 
Ministerial appointee for determination. 
 

39. Matters of significance to the Blue Mountains community should not be 
determined by an unelected Ministerial appointee. Those matters should be 
determined by the elected Councillors who, in the words of the Councillor 
Handbook 2017, understand their community's characteristics and needs and 
the types of services required to meet those needs. 
 

40. An appropriate response to the issues identified in your Notice of Intention 
would be action under Chapter 13 Part 6 of the Act, not under Chapter 13 
Part 7. 
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41. You would appropriately give a Performance Improvement Order (PIO) to the 

Council in relation to the management of asbestos. At the same time, you 
could appropriately appoint a specialist advisor to the Council in relation to 
asbestos management. 
 

42. This letter confirms the Council's appointment of Mr Michael Tooma as an 
independent investigator, as previously reported to the OLG. Mr Tooma's 
expertise in the field of work health and safety is well known. 
 

43. In response to your Notice, the governing body proposes that Mr Tooma's 
role be expanded. The Council invites you to make a Performance 
Improvement Order under s438A of the Act and to appoint Mr Tooma as the 
temporary advisor to the Council, having the role and the functions 
designated in the Performance Improvement Order. 
 

44. The elected Council  attaches to this letter for your consideration a draft 
Performance Improvement Order that, in the Council's submission, would 
appropriately be made by you as Minister in accordance with s438A. 
 

45. If the proposed Order was made by you, you could be confident that Mr 
Tooma would comprehensively address the past actions of the Council as an 
organisation, identify any deficiencies in the Council's systems and actions 
and work with the Council to develop an implementation plan acceptable to 
you (relating to the Council's asbestos management systems and procedures) 
that addresses the findings and recommendations of the temporary advisor's 
report. 
 

46. In summary, the independent investigation will make recommendations but 
will also identify the action required to be taken by the Council to improve 
performance, in accordance with s438A(3)(b) of the Act.  In consultation with 
Mr Tooma, acting as temporary advisor, the Council would develop an 
implementation plan acceptable to you. That plan will address the findings 
and recommendations made in Mr Tooma's final report and would, at a 
minimum, incorporate the elements identified under the heading "Action 
required to improvement performance – section 438A(3)(b)" of the Schedule 
to the draft Order. 
 

47. A PIO, drawn in the terms of the document attached to this letter, would fully 
address the concerns expressed by you in the Notice but would also ensure 
that the residents of the City retain their elected representatives and have the 
benefit of that representation as matters unrelated to asbestos management 
come before the Council for determination. 
 

48. Finally, the governing body of the Council stands ready and willing to enter 
into an enforceable undertaking with SafeWork NSW, following the 
completion of Mr Tooma's investigation. That enforceable undertaking would 
bind the Council to adopt and implement the recommendations of the 
independent investigation. 
 

49. In conclusion, the elected Councillors submit to you that they have acted 
strongly and decisively to address the allegations made against the Council, 
and to discharge their duties as the governing body of the Council, in relation 
to asbestos management issues. The governing body's oversight 
responsibilities were promptly and appropriately exercised by the appointment 
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of Mr Michael Tooma as independent investigator, reporting to the governing 
body, after the  allegations were made in early November 2017 in relation to 
the Council’s management of asbestos 

 
50. In all of these circumstances, the governing body should remain in office. The 

suspension of the governing body would not be an appropriately focused 
response to recent events in relation to asbestos management issues and 
would deny to the residents of the City the opportunity to have important 
issues addressed and determined by their elected representatives. 

 
 
Yours faithfully, 
 

 
 
 
Cr Mark Greenhill OAM   Cr Chris Van der Kley 
Mayor, City of Blue Mountains Deputy Mayor, City of Blue Mountains 
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DRAFT TERMS OF PERFORMANCE IMPROVEMENT ORDER FOR MINISTER’S 
CONSIDERATION 

 

Local Government Act 1993 

  Order under section 438A 

 

I, the Minister for Local Government, issue this Performance Improvement Order to the Council 
and/or persons specified in Schedule 1 to undertake the actions described in Schedule 2 within the 
period specified in Schedule 2.  

I hereby appoint the person specified in Schedule 3 as a temporary adviser to Council to exercise 
the functions, and for the term, specified in Schedule 3.  

This Order takes effect upon service on the Council. 

Dated:  

 

 

The Hon Gabrielle Upton MP 

Minister for Local Government 

 

__________________________ 

SCHEDULE 1 

Blue Mountains City Council 

__________________________ 

SCHEDULE 2 

Reasons for Order – section 438A(3)(a)  

1. There are questions as to whether the Council has complied with its legislative 
responsibilities, standards or guidelines with respect to the management of asbestos. 

2. It is necessary for an independent investigation to be undertaken by a health and 
safety expert as an additional intervention action.  That investigation must make 
factual findings about what has occurred in relation to asbestos management at the 
Council and provide recommendations for corrective actions if necessary. 

3. I believe the appointment of a temporary adviser to assist the Council in meeting the 
actions required is reasonably necessary in the circumstances. 

Action required to improve performance – section 438A(3)(b) 
1. That Council utilise the services of the temporary adviser appointed under Schedule 

3 to conduct an independent investigation into Council's systems and processes for 
asbestos management. 

2. That Council fully co-operate with the investigation conducted by the temporary 
advisor appointed under Schedule 3. 

3. Upon receipt of the Final Report of the temporary advisor, the Council must develop 
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an implementation plan acceptable to the Minister that addresses the findings and 
recommendations of the temporary advisor's final report. 

4. The implementation plan must: 
a. Demonstrate how Council will address the findings and recommendations in 

the Report. 
b. Demonstrate how Council will address any additional risks and areas of non-

compliance in Council's controls and processes. 
c. Identify specific completion dates. 
d. Identify the person/s responsible for implementation activities. 
e. Identify what, if any, additional resources are required to give effect to the 

plan. 
5. If the plan is satisfactory to the Minister, the Council is to adopt the plan and 

commence its implementation. 
Period for compliance with Order 

1. Temporary Advisor's Asbestos Investigation Report: Council must provide the 
Minister with a copy of the temporary advisor's final report within 7 days of Council's 
receipt of the report. 

2. Council's Response to Asbestos Investigation Report: Council must provide the 
Minister with a report containing an implementation plan within 4 weeks from the date 
of Council's receipt of the temporary advisor's Asbestos Investigation Report. 

3. Implementation Plan Progress Update Report: Council must provide the Minister with 
a written report on its progress against the implementation plan within 12 weeks of 
the Minister indicating to the Council satisfaction with the implementation plan. 

Evidence to be provided for the above items 

1. Temporary Advisor's Asbestos Investigation Final Report. 
2. Council's Response to Asbestos Investigation Report: A copy of Council's 

implementation plan. 
3. Implementation Plan Progress Update Report: Documentary evidence to substantiate 

the actions taken and any improvement to Council's performance against the 
implementation plan. 

 

SCHEDULE 3 

Appointment of temporary adviser 

Pursuant to section 438G of the Local Government Act 1993, that Michael Tooma of the law 
firm Clyde & Co be appointed as a temporary advisor to Blue Mountains City Council for the 
period up to the Council's submission of the final report to the Minister.  
 
The temporary adviser shall have the following functions:  

(i) to conduct an independent investigation into asbestos management at the 
Council;  

(ii) to investigate the matters listed in the Terms of Reference dated 13 December 
2017; 

(iii) to consult with SafeWork NSW and the United Services Union at regular intervals 
during the investigation; 

(iv) to seek written and oral submissions from interested parties on matters related to 
the Council's management of asbestos; 

(v) to review all relevant documents and interview all relevant persons who may have 
information relevant to the investigation; 

(vi) to provide Council with an investigation report containing findings and 
recommendations on the matters listed in the Terms of Reference by 31 March 
2018; 
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(vii)  to provide advice and assistance to Council for the purpose of ensuring that it 
complies with the Performance Improvement Order; 

(viii) to undertake a review and evaluation of Council's implementation plan responding 
to the temporary advisor's report; and 

(ix) to provide assistance to Council in identifying any additional issues associated 
with Council's systems, plans, registers, processes and practices for asbestos 
management. 

 
The temporary adviser is appointed for the period until the Minister is provided with the 
implementation plan for responding to the temporary advisor's investigation report.  
 
Pursuant to section 438G(7) of the Local Government Act 1993, the temporary adviser shall 
be paid from the Council's funds for the period of the appointment.  
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Executive Summary 
 
Introduction 
 
On 12 December 2017, the Hon Gabrielle Upton MP, Minister for Local Government, issued 
a notice of intention to Blue Mountains City Council (the Council) giving notice of the 
Minister’s intention to suspend the elected councillors of the Council.  The Minister’s 
intention is to issue an order to suspend the Council for a period of three months and appoint 
an interim administrator.   
 
This notice has been given because the Minister has formed the preliminary belief that 
appointment of an interim administrator is necessary to restore both the proper and effective 
functioning of the Council for the following five reasons: 
 

 The Council has failed to comply with its statutory obligations under the Work 
Health and Safety Act 2011 and the Work Health and Safety Regulation 2011. 

 There are significant reputational, legal and public health and safety risks facing 
Council in respect of its management of asbestos. 

 The issues identified in the recent regulatory action taken by SafeWork NSW and 
the NSW Environment Protection Authority are indicative of a systemic problem 
at Council in managing asbestos which has not been adequately proactively 
addressed to date. 

 Community confidence in the Council’s capacity to address the asbestos 
management issues needs to be restored. 

 Council requires a period of independence governance to oversee the 
investigation of past actions and the implementation of future strategies to ensure 
that Council meets its legislative responsibilities in relation to asbestos 
management. 

 
The Minister has invited the Council to make a submission in respect of the proposed 
suspension and provide a written response within seven days of the date of the notice, which 
is Wednesday 20 December 2017.  This document comprises the submission to the Minister 
and is structured so that each of the Minister’s reasons for giving notice of intention to issue 
a suspension order are specifically addressed.  In addition, an alternate proposal is put 
forward to address the matters raised by the Minister. 
 
Council response 
 
In response to the Minister’s five reasons for issuing the notice of intention, the Council’s 
response is as follows: 
 
1. The Council has failed to comply with its statutory obligations under the Work 

Health and Safety Act 2011 and the Work Health and Safety Regulation 2011 
 
Since the Work Health and Safety Act 2011 (the WHS Act) was introduced, Council has 
taken responsible and proactive measures to ensure that it has met the requirements of the 
legislation.  This has included a gap analysis undertaken in 2012 of the Council’s then 
occupational health and safety standards against the new WHS Act as well as a review of 
safety management in 2015 which resulted in a Safety Improvement Project.  This project 
was the impetus behind the development of the Council’s systematic safety governance 
structure for the organisation, improved safety incident reporting and refreshing of policies 
which comprise the Council’s existing Safety Management System.   
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In relation to asbestos management, the 2012 gap analysis identified the need to conduct an 
asbestos survey of all Council buildings constructed prior to 2000.  Surveys were completed 
by AirSafe for Council in March and December 2014 and November 2015. 
 
In 2016, council embarked on a major project to improve its existing safety management 
system. The roadmap for this project was established by a maturity assessment review that 
was conducted by Willis Australia in August to October 2015. This project in its initial phase 
concentrated on the revision of the Council’s suite of safety policies and procedures, 
improving incident reporting, refreshing safety consultation throughout the organisation and 
the introduction of a new governance structure for safety management. These changes were 
designed to produce a more systematic approach to the management and oversight of 
safety and better align the system to AS4801. 
 
On 27 April 2017, the Chair of Council’s Governance & Risk Steering Group (GRSG) 
requested a review on asbestos and elevated the issue to the next meeting of Council’s Peak 
Safety Steering Group (PSSG). At the PSSG meeting of 2 May 2017, a document titled 
Asbestos Procedure was submitted for review. However, prior to the document being further 
considered, it was requested that an Asbestos Procedure Action Plan be documented, 
asbestos register requirements be clarified and that managerial responsibilities regarding 
these matters also be clarified. The revised document was to be reviewed prior to the next 
PSSG meeting, which was scheduled for 29 May 2017. A cross directorate working group 
subsequently met on Wednesday, 10 May 2017 to determine appropriate actions in relation 
to asbestos registers and their distribution to sites, labelling of sites, training and 
communication in general. SafeWork NSW conducted an inspection of the Springwood 
Depot on Monday, 15 May 2017. 
 
On 22 May 2017, the initial improvement notice from SafeWork NSW (SafeWork) required 
Council to have an Asbestos Management Plan in place by 21 July 2017. The notice was 
subsequently extended at the suggestion of SafeWork, to the 20 October 2017 in recognition 
of the complexity of the task. Within this timeframe the Council completed preparation of an 
Asbestos Management Plan in consultation with an expert external consultancy.  The 
Asbestos Management Plan provides the policy framework for meeting the Council’s 
obligations in relation to asbestos.   
 
Following endorsement of the Asbestos Management Plan by SafeWork, the Council’s 
executive adopted the Asbestos Management Plan on 20 October 2017 following ongoing 
collaboration and extensive review within the organisation.  
 
SafeWork subsequently issued a further notice on 10 November requiring Council to 
continue with the implementation of the Asbestos Management Plan with a compliance date 
of 16 February 2018. This was in recognition of the time that it would take to train a large 
workforce in the detail of the plan and embed it into business practice. The Council is 
currently working well to meet this target.  
 
The issuing of improvement and prohibition notices indicates non-compliance for specific 
sites. However, the Council can demonstrate clear intent and action in responding to 
requirements and improving its performance to meet its statutory obligations. Council has 
moved beyond this, being proactive in not only addressing the notices, but establishing a 
wider program of risk based assessment and voluntary clean-up under the Protection of the 
Environment Operations Act 1997 (see 2. below). 
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In the past month the Council has had licenced assessors inspect over 27 sites and facilities 
and is currently remediating or closing these sites as necessary.  Once knowledge of the 
extent of the problem emerged, the Council’s efforts have been directed to responding to the 
regulators’ concerns about individual facilities as a priority.  In addition, the Council 
supplemented its response by engaged some of the best asbestos investigators in NSW.  All 
of these activities were and continue to be directed to meeting Council’s WHS Act 
obligations.  
 
2. There are significant reputational, legal and public health and safety risks facing 

Council in respect of its management of asbestos 
 
The concern regarding Council facing significant reputational, legal and public health and 
safety risks in respect of its management of asbestos has been addressed in section 3.0 of 
this submission. 
 
In regards to the EPA clean-up notices and the SafeWork notices, Council is on track to 
meet all timeframes set by the regulators, and has in place resources and expert advice to 
ensure that Council continues to meet and complete notice requirements. 
 
In regards to the investigations by both the EPA and SafeWork, these investigations are at 
an early stage of information gathering.  It is not possible at this early stage to make a 
determination on the legal risk associated with these investigations. 
 
Council has commissioned extensive voluntary inspections and clean-up where required.  
This has gone beyond buildings to also look at recreational areas and walking trails in 
addition to previous work on illegal dumping.  
 
3. The issues identified in the recent regulatory action taken by SafeWork NSW and 

the Environment Protection Authority are indicative of a systemic problem at 
Council in managing asbestos which has not been adequately proactively 
addressed to date 

 
The Minister specifically refers to a 2015 improvement notice in relation to asbestos 
management at Council’s Blaxland Waste Management Facility (WMF) as indicative that 
Council has not been proactive in addressing asbestos at a systemic level.  In that case, 
issues were confined to that particular site and were resolved at an operational level to the 
satisfaction of SafeWork.  This included amending the Council’s relevant asbestos 
procedure for that WMF and related practices.   
 
That issue did not give rise to either SafeWork or Council requiring a complete review of the 
asbestos framework in the Blue Mountains.  The initial May 2017 improvement notice was 
the legal impetus for the review of asbestos practices, following concerns from the staff and 
the United Services Union (USU) about suspected presence of asbestos in Council-owned 
facilities.   
 
The Council’s immediate priority as of May 2017 was the development of its Asbestos 
Management Plan which was subsequently endorsed by SafeWork.  However, in working 
with the regulator, SafeWork indicated on 10 and 29 November 2017 that it was concerned 
about the Council’s internal governance and accountability structures and processes to deal 
with scale of the emerging asbestos finds in Council owned properties.  
 
In reply, the Council informed SafeWork on 30 November 2017 of the initiatives that had 
been developed to strengthen accountability.  This includes the appointment of a Chief 
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Safety Officer (CSO) reporting directly to the General Manager with the principal 
accountability of leading the asbestos response and the implementation of the Council’s 
Asbestos Management Plan and the training of staff. 
 
Under the close direction of the CSO, an Asbestos Management Taskforce (the Taskforce) 
has been created to ensure a systematic and coordinated whole of organisational approach 
to asbestos management now and into the future. The Taskforce, which through the CSO 
reports directly to the General Manager of the Council has at its core the Asbestos 
Response Team. This team is the council’s first point of contact for asbestos reports and is 
positioned to assess and respond in a timely and authoritative manner. Supporting the 
efforts of the Asbestos Response Team are council’s Corporate Safety Team and Project 
Management Office. The latter is a mature capability within council, resourced and equipped 
to execute major projects, including major asbestos remediation projects should the need 
arise. Working closely with the Asbestos Management Taskforce is a range of third party 
experts such as licenced asbestos assessors and licenced asbestos removalists.  
 
On 4 December 2017, SafeWork acknowledged and commended this approach, noting the 
seriousness with which the Council has responded to the concerns and questions of 
SafeWork.  
 
On 12 December 2017, the Council resolved to direct $528,200 to asbestos management 
capital works projects from the deferral of 2017/18 Assets Works Program projects.  In 
addition, the Council allocated up to $350,000 from Council’s Risk Reserve to fund the 
provision of expert assistance on asbestos and hazardous material management. 
 
The Council has introduced an asbestos phone hotline for better enable notifications by staff 
of asbestos find and timely coordination of appropriate response. 
 
Beyond that immediate contingency, the Council has been systematically working to embed 
safety systems and a response to asbestos issues.  A chronology of activity is included in 
Section 4 of this submission. 
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4. Community confidence in the Council’s capacity to address the asbestos 
management issues needs to be restored 

 
The Minister states that the media coverage of the recent regulatory action against BMCC 
reflects an understandable level of community concern about the ineffective asbestos 
management by Council. Further, the Minister is of the view that community confidence in 
the Council’s capacity to address the asbestos management issues needs to be restored. 
 
The Council is of the view that much of the media coverage of Council’s management of 
asbestos has presented an inaccurate account of events, which has led to a detrimental 
impact on procedural fairness for the Council in addressing concerns of the NSW 
Government. 
 
Building and improving confidence and trust with all internal and external stakeholders is a 
major focus of the organisation. The Council has clearly demonstrated its responsiveness to 
community concerns in relation to asbestos management evidenced by its regular and open 
communication with the community, stakeholders and employees to ensure appropriate 
awareness of Council’s activities in relation to asbestos management. 
 
Further, Council’s existing Asbestos Management Plan, Asbestos Management Policy and 
Implementation Plan, include actions relating to communications, stakeholder consultation, 
and the provision of information and training that will allow Council to move to a stage where 
we have regular, consistent, informative and positive communications. 
 
The Council is generally held in high regard with a recognised record of achievement. 
Community response to the notice to suspend indicates support for the current Council and 
significant concern for procedural fairness and democratic principles. The Council is well 
positioned to meet the expectations of its community and stakeholders and the Minister to 
restore and maintain community confidence in the Council’s capacity to address asbestos 
management issues. 
 
Council considers that any change in the leadership of the Council at this time would be 
detrimental to community confidence in Council’s capacity to not only address the asbestos 
management issues but all of the Council’s functional responsibilities. 
 
5. Council requires a period of independent governance to oversee the investigation 

of past actions and the implementation of future strategies to ensure that Council 
meets its legislative responsibilities in relation to asbestos management 

 
There are currently a number of investigations into Council’s asbestos management 
underway.  
 
The Minister's notice makes reference to the SafeWork investigation announced by the 
Minister for Better Regulation on 11 December 2017. The Minister's Notice does not 
specifically refer to the independent investigation, being conducted by Mr Michael Tooma, 
which was initiated by the Council by resolution on 14 November 2017. 
 
SafeWork is the regulator created under the WHS Act. That Act does not provide for the 
conduct of open investigations by SafeWork, which result in a publicly available report 
relating to an incident or incidents. 
 
Acting as regulator, SafeWork will investigate matters and will, on the basis of the results of 
a particular investigation, determine whether to take enforcement action. SafeWork does not 
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conduct, and is not equipped to conduct, an investigation of the type that Mr Tooma will 
undertake. 
 
Mr Tooma's investigation will result in the preparation and submission to the elected body of 
an independent report on the Council’s asbestos management practices as well as specific 
site matters. That report will include recommendations concerning the systems and 
procedures that the Council should adopt (if it has not already adopted all of the systems 
and procedures recommended by Mr Tooma) to regulate the Council's management of 
asbestos. 
 
An interim administrator appointed by the Minister will be in no better position than the 
elected Councillors to "oversee" the SafeWork investigation or for that matter the Tooma 
investigation or the EPA investigation. 
 
Given the rigorous steps taken by the elected Councillors, acting as governing body, 
including the initiation of Mr Tooma's investigation, there is no reason to believe that the 
elected Councillors cannot, in response to Mr Tooma's report, and in response to 
SafeWork's ultimate decision in relation to enforcement action, take any further steps that 
are required to ensure that appropriate systems and procedures for the Council's 
management of asbestos and asbestos related risks are put in place. Indeed, as this 
submission points out, that action is being taken and will continue to be taken. 
 
Alternative approach to suspension  
 
This submission sets out an alternative approach for the NSW Government to consider for 
managing this issue. The Minister’s concerns are about performance and are confined to 
asbestos management, not the general function of the Council.  In such a circumstance, it is 
considered that a more targeted and effective approach is warranted, and one that does not 
suspend the elected body and its representation of the local community. Elected 
representatives deal with very broad range of functions over and above functions and 
responsibilities in relation to asbestos management: 

 
o In other circumstances, the Minister has issued Performance Improvement Orders 

against other councils pursuant to Part 6 (Performance management), Chapter 13 of 
the Local Government Act (LG Act).  With such an Order in place, the Minister may 
also appoint a temporary advisor to the Council. The Council, councillors and 
members of staff, are required by law to co-operate with and provide any reasonable 
assistance to exercise their functions, including their compliance reporting to the 
Minister. Importantly, the temporary advisor can bring the requisite skills to manage 
asbestos and safety systems, rather than an interim administrator required to 
manage all of the broad functions of a Council, and/or  
 

o In ensuring ongoing compliance obligations are met, and given the seriousness of 
asbestos management, it is also recommended that the Council endorse in principle 
entering into an “Enforceable Undertaking” with SafeWork NSW, being an approach 
adopted by Liverpool City Council to manage their response to asbestos. 

The proposed alternative approach appropriately acknowledges the serious concerns of the 
Minister, but also ensures continued focus on SafeWork and EPA compliance requirements. 
An enforceable undertaking is proposed over the longer term to embed best practice in 
asbestos management in the Blue Mountains.   
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1.0 Introduction 
 
1.1 Notice of intention to issue a suspension order 
 
On 12 December 2017, the Minister for Local Government, the Hon Gabrielle Upton MP, 
issued a notice of intention to Blue Mountains City Council (the Council) giving notice of the 
Minister’s intention to suspend the Council. 
 
This notice was given in accordance with section 438K of the Local Government Act 1993 
(the Act).  The Minister’s intention is to issue an order to suspend councillors of the Council 
for a period of three months and appoint an interim administrator under section 438M of the 
Act.  The Minister may suspend a council under section 438I of the Act if the Minister 
reasonably believes that appointment of an interim administrator is necessary to restore the 
proper or effective functioning of the Council. 
 
The Minister has invited the Council to make a submission in respect of the proposed 
suspension and provide a written response within seven days of the date of the notice, being 
Wednesday 20 December 2017. 
 
1.2 Reasons provided by Minister 
 
The Minister has considered clause 413E of the Regulation and formed the preliminary belief 
that appointment of an interim administrator is necessary to restore both the proper and 
effective functioning of the Council for the following reasons: 
 

 The Council has failed to comply with its statutory obligations under the Work 
Health and Safety Act 2011 and the Work Health and Safety Regulation 2011. 

 There are significant reputational, legal and public health and safety risks 
facing Council in respect of its management of asbestos. 

 The issues identified in the recent regulatory action taken by SafeWork NSW 
and the NSW EPA are indicative of a systemic problem at Council in 
managing asbestos which has not been adequately proactively addressed to 
date. 

 Community confidence in the Council’s capacity to address the asbestos 
management issues needs to be restored. 

 Council requires a period of independence governance to oversee the 
investigation of past actions and the implementation of future strategies to 
ensure that Council meets its legislative responsibilities in relation to asbestos 
management. 

 
1.3 Council’s framework for managing Work Health and Safety and asbestos 

management 
 
Council has developed a safety model to implement its organisational value of Work Safe, 
Home Safe.  The model incorporates four pillars supported by a foundation.  The pillars 
represent: 

 Consultation 
 Risk Management 
 Incident management 
 Analysis and reporting 
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The foundation is built up through policy and procedures supported by safety leadership and 
underpinned by the relevant legislation. 
 
On 15 July 2016 the Council established a Peak Safety Steering Group (PSSG) which meets 
on monthly basis to implement the safety model above and to oversee safety across the 
organisation.  The PSSG is administered by the Governance & Risk Branch and is chaired 
by the General Manager. 
 
The charter of the PSSG includes: 

 Compliance 
 Targeted safety reduction 
 Investment in safety and  
 Continuous improvement and enhancements in key areas 

 
Monthly analysis of enterprise safety is reported to the PSSG. This provides a snapshot of 
safety performance and an on-going assessment of the extent to which safety is maturing.   
 
In supporting the PSSG meetings, the Governance & Risk Branch specifically focuses on: 

 data analysis 
 enterprise safety risks assessment 
 assurance 
 investigation 
 action tracking 
 report preparation 
 training ( needs and design) 
 advisory 
 safety maturation 
 maintenance and enforcement of the SMS 

 
1.4 Structure of submission 
 
The submission is structured to address each of the Minister’s reasons for giving notice of 
intention to issue a suspension order.  In addition, an alternative proposal is put forward for 
the consideration of the Minister that the Council believes will more effectively address the 
concerns raised. 
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2.0 Compliance with statutory obligations under the Work Health 

and Safety Act and Regulation 
 
2.1 Issue raised by the Minister 
 
The Minister is of the view that the Council has failed to comply with its statutory obligations 
under the Work Health and Safety Act 2011 and the Work Health and Safety Regulation 
2011, as evidenced by the improvement notices and prohibition notices issued by SafeWork 
NSW in November and December 2017 (see list of notices in items 1 and 2 of the Schedule 
of the Minister’s notice). 
 
2.2 Discussion 
 
The Minister states that the Council has failed to comply with its obligations under the Work 
Health and Safety Act 2011 (WHS Act). 
 
The Council is of the view that it has taken action to comply with the WHS Act.   
 
In April 2012 the Council engaged Willis Australia Limited to perform a gap analysis on the 
Council’s then occupational health and safety standards against the new WHS Act, which 
was enacted on 1 January 2012.  SafeWork was provided with this analysis which 
demonstrated compliance for 2012/13 and Council’s commitment to the new legislative 
obligations.   
 
From this time, the Council conducted a review of Council buildings for asbestos containing 
material, which was completed by AirSafe, an accredited asbestos specialist, in March and 
December 2014 and in November 2015. 
 
Safety management was reviewed in 2015, which was the basis of the 2016 Safety 
Improvement Project as part of improving Council’s alignment to the WHS Act.  This project 
was the impetus behind the development of Council’s systematic safety governance 
structure for the organisation, improved safety incident reporting and refreshing of policies. 
 
For several years, the Council has maintained an Audit and Risk Committee with an external 
chair, with community, audit and councillor representatives (discussed separately below).   
 
Also the Council has a Peak Safety Steering Group (PSSG) which was established with the 
General Manager as chair in July 2016.  The PSSG provides a venue for the chairs of the 
Council’s three safety committees to provide reports and ask questions of senior 
management. For example, at the PSSG meeting on 29 May 2017, the safety committee 
chairs provided feedback on localised asbestos management and received a brief on 
Council’s corporate response to asbestos and its response to the SafeWork NSW 
improvement notice that had been issued on 21 May 2017.  
 
The PSSG is also a venue for new safety documentation to be discussed and highlighted. 
During the first 18 months of the PSSG’s life, over 50 pieces of safety related documentation 
has been prepared to improve the safety management system in line with the WHS Act. Safe 
operating practices are being documented across the functional areas of the Council and 
training undertaken.  
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Concerns from some staff about asbestos management were raised by the Chair of the 
Council’s Governance and Risk Steering Group on 27 April 2017.  The meeting also 
considered that although asbestos registers were in place, these were not always readily 
available to workers on sites.  It was also acknowledged that the Council did not have an up 
to date Asbestos Management Plan. It forwarded the matter of organisational concerns 
relating to asbestos management for consideration of the PSSG.  
 
At the PSSG meeting of 2 May 2017, two documents, Asbestos Procedure and First Aid 
Procedure were submitted for review. The minutes for the meeting record that prior to the 
documents being further considered, an Asbestos Procedure Action Plan be documented, 
asbestos register requirements be clarified and that managerial responsibilities regarding 
these matters also be clarified. The revised documents were to be reviewed by two senior 
officers prior to the next PSSG meeting, which was scheduled for 29 May 2017.  
    
On 21 May 2017, the initial notice from SafeWork led to the preparation of the Council’s 
Asbestos Management Plan (provided at the end of submission) by an expert consultancy.  It 
was adopted on 20 October 2017 following ongoing collaboration with SafeWork, staff and 
extensive review within the organisation.  
 
The Asbestos Management Plan provides the policy framework for meeting the Council’s 
obligations in relation to asbestos.  Despite previous testing and amelioration works, 
deficiencies emerged in particular facilities, which were identified by the regulators in 
November and December 2017. This has resulted in improvement or prohibition notices to 
bring the facilities into line with the required standards.  The Council is working to comply 
with each of these statutory notices and has had some notices lifted by the regulators.  
 
Importantly, SafeWork issued a subsequent improvement notice on 10 November 2017 
requiring the Asbestos Management Plan to be fully implemented by 16 February 2018.  This 
reflected the breadth of work reasonably expected by an organisation the size of the Council 
to implement such a plan. It is also worth noting that council re-engaged its specialist WHS 
consultant on 2 November 2017 to complete the training and implementation of its Asbestos 
Management Plan over the coming months. 
 
Council staff resources and specialist consultants have been directed to ensure proper 
compliance and improvement in the Council’s asbestos management over the past six 
months.  The Council continues to revise its Asbestos Register and the Council is in the final 
stages of implementing a quality assured document.  Information about Council buildings and 
facilities on the register continues to be updated. 
 
The Council has provided for heath checks of 168 of its staff, the priority action once 
potential risks were identified.  Council staff are being trained in implementing the Asbestos 
Management Plan, and Safe Operating Practices (SOPs) have been updated and improved. 
The Council resolved on 14 November 2017 to establish a major independent investigation 
to improve asbestos management practices, led by a pre-eminent work health and safety 
legal specialist (Michael Tooma).  
 
The issue of notices and orders indicates non-compliance in those instances of particular 
sites, but the Council can demonstrate clear intent and action in responding to requirements 
and improving its performance to meet its statutory obligations. Council has moved beyond 
this, being proactive in not only addressing all notices within the compliance period, but also 
establishing a wider program of assessment and voluntary remediation under the Protection 
of the Environment Operations Act 1997. 
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In the past month the Council has had licenced assessors inspect over 27 sites and facilities 
and is currently remediating these sites or closing them as necessary.  In that period Council 
has had 3-4 teams of assessors in the field each day inspecting and commissioning 
remediation.  The status of each of these sites forms part of the Council’s submission.   
 
Once knowledge of particular asbestos management and concerns emerged, the Council’s 
efforts were directed to responding to staff concerns as well regulators’ requirements for 
individual facilities and sites.  Following deficiencies identified with previous specialists, and 
the technical capability of staff, the Council engaged some of the best asbestos investigators 
in NSW. All of these activities were and continue to be directed to Council’s WHS Act 
obligations. 
 
2.3 Council response 
 
A key item relating to asbestos management was identified in the 2012 gap analysis which 
was to conduct an asbestos survey of all Council buildings constructed prior to 2000.  
Surveys were completed by AirSafe for Council in March and December 2014 and November 
2015. 

 
In 2015, Council commissioned an independent review of safety management in Council.  As 
a result, in May 2016 Council initiated a Safety Improvement Project (the Project) in further 
recognition of the need to complete the realignment of its existing Safety Management 
System with the WHS Act.  The Project accomplished this goal by building a more effective 
and systematic safety governance structure for the organisation (see Diagram below), 
improving safety incident reporting and refreshing the policies and procedures that 
constituted the existing Safety Management System  

 
This resulted in the following material changes and additions:  
 

 The establishment of the Peak Safety Steering Group in July 2016, which meets 
monthly and is chaired by the General Manager;  

 The reinvigoration of ‘across the organisation’ safety consultation, including the 
establishment of three fully active staff safety committees and the training of 
additional Health & Safety Representatives (HSRs) to provide and ensure complete 
coverage for the organisation;  

 Formalisation of safety incident reporting, including the implementation of new 
reporting forms and workflows;  

 The implementation of a new Work Health & Safety Policy, which is available to all 
staff on the intranet;  

 The implementation of ten new safety procedures, which are available to all staff on 
the intranet;  

 The implementation of twenty new Safety Operational Practices, which are available 
to all staff on the intranet;  

 The implementation of five new reporting documents related to various types of safety 
inspections, which are available to all staff on the intranet;  

 The implementation of six new injury/incident investigation and notification forms, 
which are available to all staff on the intranet;  

 
In summary, as part of this project over the last 18 months, Council has created 61 new 
pieces of safety related documentation to bring its Safety Management System fully into line 
with the WHS Act and Regulations. This was in addition to the significant work that had been 
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undertaken to the respond to the actions that arose from the third party asbestos audits 
conducted in 2014 and 2015.  
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3.0 Reputational, legal and public health and safety risks 
 
3.1 Issue raised by the Minister 
 
It is the view of the Minister that there are significant reputational, legal and public health and 
safety risks facing Council in respect of its management of asbestos.  These arise from the 
issues identified in the SafeWork notices, as well as in clean up notices issued by the EPA in 
December 2017, and the SafeWork investigation announced by the Minister for Better 
Regulation on 11 December 2017. 
 
3.2 Discussion 
 
The Minister’s concerns relate to a number of matters, including: 

 Safe Work Notices; 
 EPA clean-up notices;  
 Safe Work investigation; and 
 Voluntary Clean-up by BMCC. 

 
These matters are addressed in the following sections. 
 
Safe Work and EPA Notices for Council owned properties / Facilities and their Status 
 
The Table below provides a summary overview of SafeWork and EPA notices that the 
Council has received and their status. A more detailed table is provided at the end of Section 
3.0. 
 

Site Type of Notice Status 

Development  of Asbestos 
Management Plan 

Improvement Notice 
Complied with – a copy of the plan is 
provided at the end of this 
submission. 

Implementation of organisation 
wide Asbestos Management 
Plan 

Improvement Notice 
Due 16.2.18 
Ongoing 

Lawson stockpile depot,  2 Park 
Street, LAWSON NSW 2783 

Improvement Notice 
Complied with 

Lawson stockpile depot,  2 Park 
Street, LAWSON NSW 2783 

Improvement Notice 
Complied with 

Lawson stockpile depot,  2 Park 
Street, LAWSON NSW 2783 Clean Up Notice (EPA) 

Due 27.1.18 
Ongoing 

Lawson stockpile depot,  2 Park 
Street, LAWSON NSW 2783 Improvement Notice 

Due 19.1.18 
Ongoing 

22 Currawong Avenue, Valley 
Heights, NSW 2777 

Clean Up Notice (EPA) 

Complied with.  Ongoing pending 
remediation  
Agreement with EPA regarding 
remediation timing 

Heather Brae Building, 1 
Benang St, Lawson 

Improvement Notice 
Completed 
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Site Type of Notice Status 

Katoomba Child Care, 34 Lett St, 
Katoomba 

Improvement Notice 
Complied with 

Katoomba Child Care, 34 Lett St, 
Katoomba 

Improvement Notice 
Complied with. 

Katoomba Waste Management 
Facility 
49 Woodlands Road, 
KATOOMBA NSW 2780 

Improvement Notice 

Due 20.12.17 
Ongoing 

Katoomba Waste Management 
Facility 
49 Woodlands Road, 
KATOOMBA NSW 2780 

Improvement Notice 

Due 20.12.17 
Ongoing 

Katoomba Waste Management 
Facility 
49 Woodlands Road, 
KATOOMBA NSW 2780 

Clean Up Notice (EPA) 

Due 28.01.18 
Ongoing 

Katoomba Waste Management 
Facility 
49 Woodlands Road, 
KATOOMBA NSW 2780 

Improvement Notice 

Due 31.01.18 
Ongoing 

Katoomba Waste Management 
Facility 
49 Woodlands Road, 
KATOOMBA NSW 2780 

Prohibition Notice 

Remediation action plan submitted 
15.12.17 
Ongoing 

Katoomba Waste Management 
Facility 
49 Woodlands Road, 
KATOOMBA NSW 2780 

Prohibition Notice 

Remediation works due to be 
completed by 19.12.17 
Ongoing 

Katoomba Waste Management 
Facility 
49 Woodlands Road, 
KATOOMBA NSW 2780 

Prohibition Notice 

Remediation works commenced 
Ongoing 

Lawson Library building, 1 
Loftus St, Lawson 

Improvement Notice 
Completed 

Springwood Depot, 2 Lawson 
Rd, Springwood 

Improvement Notice 
Complied with. 

Springwood Depot, 2 Lawson 
Rd, Springwood 

Improvement Notice 
Due 22.12.17 
Ongoing 

Warrimoo Citizens Hall Improvement Notice 
Complied with. 

Wentworth Falls Kindergarten, 
2 Day St, Wentworth Falls, NSW 
2782 

Improvement Notice 
Completed  

Wentworth Falls Kindergarten, 
2 Day St, Wentworth Falls, NSW 
2782 

Improvement Notice 
Completed  
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Site Type of Notice Status 

Wentworth Falls Kindergarten, 
2 Day St, Wentworth Falls, NSW 
2782 

Improvement Notice 
Completed  

Wentworth Falls Kindergarten, 
2 Day St, Wentworth Falls, NSW 
2782 

Prohibition Notice 
Completed  

 
Council is in regular contact with SafeWork inspectors. A weekly meeting has been 
established between SafeWork inspectors and BMCC asbestos management technical staff 
and licensed asbestos assessors to review progress in meeting all notice requirements.  
Council staff have actively supported and facilitated SafeWork site inspections and provision 
of any required information relative to site visits.   
 
As can be seen from the above summary table, and from the more detailed table at the end 
of this section, the Council has complied with all agreed timeframes for these notices.  
Moreover, a majority of these notices have now been completed or substantially completed 
or are on target for completion in accord with notice timelines. 
 
An Asbestos Management Project Team has been established and resourced with Council 
staff as well as expert assistance from licenced asbestos assessors. These include Regional 
EnviroScience and also SLR Consulting. The expert assistance is supporting capacity 
building and strengthening of the skills of Council staff, whilst providing quality assessment 
and advice on required action to address asbestos management and ensure notice timelines 
are met. 
 
EPA Clean-up Notices 
 
Council has received a number of clean-up notices from EPA for properties listed below: 
 

 Clean-up notice for site at 2 Park Street Lawson, including ceasing transport of 
material to the site, securing the site, minimise the generation of dust and remove all 
asbestos impacted waste at the premises by 27 January 2018. 

 Currawong Avenue Valley Heights. 
 
The Council has scheduled with the EPA remediation of the site at Currawong Avenue 
Valley Heights, as required under the clean-up notice, on Tuesday 19 December 2017.   
 
Council is managing, as per advice from SLR, the Lawson stockpile site at Park Street. In 
particular, the Council is preparing remediation management plans for agency approval, 
undertaking procurement of remediation services and will be organising to remediate the site 
in early to mid-January 2018 within the required timeframe of the clean-up notice.   
 
Safe Work and EPA Investigations 
 
Council has received advice that the following investigations have commenced: 
 

 SafeWork Investigation. This investigation is related to ‘possible contravention of 
section 19 of the WHS Act (SafeWork NSW).  The investigation related to ‘workers 
possibly exposed to asbestos contaminated material at Lot 2 Park Street, Lawson 
between November 2016 and November 2017’ (Safe Work NSW). 
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 EPA investigation. This investigation is in regards to 2-6 Park Street Lawson whether 
there has been any contravention of the Protection of the Environment Operations 
Act and is in regards to taking action in regards to any such contraventions.  Council 
has received a notice from the EPA to provide information and/or records by 22 
December 2017.   

 
In regards to the SafeWork investigation, this is limited to possible exposure at 2 Park Street 
(Lawson stockpile site).  To date Council has cooperated in preliminary investigations with 
SafeWork inspectors and is now in receipt of a notice, under s.155(4), issued on 12 
December 2017 to provide information.  This information is required to be provided to Safe 
Work by 19 January 2018. 
 
In regards to the EPA investigation, Council will be writing to the EPA with the initial 
provision of records requested.  Council will also seek approval for the timing for detailed 
information to be provided following the independent investigation (and resulting interviews) 
being conducted by Council to provide comprehensive information to assist the EPA. 
 
Voluntary clean-up & inspection program 
 
Council has, in the last three weeks, initiated a comprehensive program of inspecting sites 
that have been raised in media reports, reports by staff and also in letters from the United 
Services Union.  This has been undertaken to confirm information within Council’s Asbestos 
Register, to review information provided to Council from Air Safe Consulting where 
applicable, to broaden assessment to consider hazardous materials (including wider 
HAZMAT assessment of other hazardous materials including asbestos) and to identify the 
scope of works for any removal and remediation of asbestos required.   
 
The properties that have been the subject to this program include: 
 

 Springwood Council Depot 
 Katoomba Sport and Recreation Centre 
 Glenbrook Pool 
 Blackheath Pool 
 Katoomba Falls Tourist Park 
 Katoomba Showground Facility 
 Knapsack Park Amenities and Carpark 
 Lawson Oval and Amenities 
 Wentworth Falls Preschool 
 Katoomba-Leura Preschool 
 Katoomba Falls Kiosk 
 Mt Riverview Hall 
 Winmalee Community Hall 
 Blackheath Park - Installation of Rocket - ground testing 
 Waratah St Lawson  
 Fire Trail Pipes - Nth Lawson Park  
 Summerhayes Park - Amenities and Carpark 
 Summerhayes Park Clubhouse Ceiling 
 Glenbrook Community Theatre 
 Mt Victoria Hall 
 Lomatia Park Clubhouse Springwood 
 Katoomba Neighbourhood Centre 
 Springwood Arts Centre 
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 Upper Mountains Youth Centre Katoomba 
 St Johns Oval Amenities Block 
 Residence Cambridge Street Valley Heights 
 Old Blackheath landfill site (see below) 

 
The survey and assessment by Regional EnviroScience licenced asbestos assessors was 
completed on Friday 15 December 2017, and laboratory testing and finalisation of reports is 
underway.  Council is also commissioning clean-up, remediation and removal as identified 
by these assessments.   
 
Council has established an Asbestos Project Team to ensure the rapid completion of this 
voluntary inspection, clean-up and remediation program.  This has been undertaken with 
expert assistance in inspection by Regional EnviroScience as well as advice on 
implementation by SLR Consulting and remediation work by qualified contractors. 
 
Council has also inspected the old Blackheath landfill site, identified asbestos, contained 
access points into the site, and has commenced clean-up of asbestos.  Further clean-up is 
proposed, as is the commissioning of expert advice on landfill remediation to ensure that any 
further remediation of this site from a waste management perspective.  The site is currently 
closed to public access, and has been since de-commissioning in 1989.  
 
Council has also voluntarily closed a number of walking trails where there has been known 
or suspected asbestos, and Council is currently in the process of removal and clean-up 
overseen by SLR Consulting. 
 
3.3 Council response 
 
The concern regarding Council facing significant reputational, legal and public health and 
safety risks in respect of its management of asbestos has been addressed in the above 
discussion. 
 
In regards to the EPA clean-up notices and the SafeWork notices, Council is meeting 
timeframes set by the regulators, and has in place resources and expert advice to ensure 
that Council continues to meet and complete outstanding notice requirements. The majority 
of notices received have now either been completely addressed or are on track for being 
addressed within required timeframes.  
 
In regards to the investigations by both the EPA and SafeWork relating to the Lawson 
stockpile site, these investigations are at an early stage of information gathering.  Given that 
the investigations are not yet complete, it is not possible to make any determination at this 
stage on the associated legal, public health and safety risks. 
 
Finally, it should be noted that the Council has on its own initiative over the past few months 
commissioned extensive voluntary inspections and clean-up where required.  This has gone 
beyond buildings to also look at recreational areas and walking trails in addition to previous 
work on illegal dumping.  
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Status of Notices as at 20 December 2017 

Project Name 
Notice 

number 
Notice Type 

Date 

Received 

Completion 

Date 
Required Tasks Status Update 

Springwood Depot, 2 

Lawson Rd, Springwood 

 

(Develop organisation 

wide Asbestos 

Management Plan) 

7-306943 
Improvement 

Notice 
22/05/2017 21/07/2017 Develop organisation wide Asbestos Management Plan 

Struck down and replaced by 7-

309918 

Springwood Depot, 2 

Lawson Rd, Springwood 

 

(Develop organisation 

wide Asbestos 

Management Plan) 

7-309918 

Improvement 

Notice 20/07/2017 20/10/2017 Develop organisation wide Asbestos Management Plan Complied 

2 Civic Place, Katoomba 7-316426 

Improvement 

Notice 10/11/2017 16/02/2018 Implement organisation wide Asbestos Management Plan Ongoing 

2 Park Street, LAWSON 

NSW 2783: Lawson 

stockpile depot 

7-316754 
Improvement 

Notice 
16/11/2017 15/12/2017 

1. You must ensure the health & safety of persons working in, or adjacent to, the Lawson stockpile 

site by engaging a suitably qualified independent specialist to provide appropriate technical advice to 

ensure the site is made safe with adequate control measures that eliminate or minimise the release 

of airborne dust from the site. Control measures may include, but not be limited to: 

- Clearly identifying all areas/stockpiles that are contaminated with asbestos, 

- Covering or stabilising identified locations of asbestos or asbestos containing materials (ACM), 

- Conducting regular inspections to ensure control measures are maintained, 

- Clearly identifying access/egress ways that are free of asbestos contamination, 

- Installing sufficient number of approved asbestos warning signs at the site, 

- Develop & implement Safe Work Procedures for accessing and working at the site. 

2. You must ensure the exposure standard for asbestos is not exceeded, by undertaking 

environmental air monitoring to ensure the 

control measures implemented are effective and maintained. 

 

Complied  

 

*Regular provision of air monitoring 

results every 3 days to-date (initially 

daily). 

*Council complying with point 1 

including register of access to site and 

restricted access key – ongoing until 

remediation. 
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Project Name 
Notice 

number 
Notice Type 

Date 

Received 

Completion 

Date 
Required Tasks Status Update 

2 Park Street, LAWSON 

NSW 2783: Lawson 

stockpile depot 

7-316743 
Improvement 

Notice 
16/11/2017 15/12/2017 

1. You must, so far as is reasonably practicable, ensure the health and safety of workers and others 

working in and/or around the Lawson stockpile site between 1/11/2016 and 21/9/2017, by engaging 

a suitably qualified independent specialist to provide Council with an appropriate documented 

technical report detailing; 

a) A timeline for the material contaminated with asbestos and ACM arriving at the site, 

b) The nature of the work undertaken to process the material contaminated with asbestos and ACM, 

and the impact this may have had on the condition of the asbestos and ACM. 

c) The extent of asbestos and ACM on the site is identified and clearly mapped, 

d) The current condition and type of any such asbestos and ACM is specified. 

Complied  

 

*Documentation to comply has been 

forwarded to Safe Work 15/12/2017. 

* Remediation Plan has been provided 

to SafeWork and EPA by due date 

15/12/17. 

* Remediation work on track for 

completion for 27/01/17. 

* Technical report completed SLR 

2 Park Street, LAWSON 

NSW 2783: Lawson 

stockpile depot 

 
Clean-up 

notice (EPA) 
 27/01/2018 

 

Ongoing 

 

*SLR completed remediation action 

plan 

* Remediation proposed to 

commence on 9 January 2018. 

2 Park Street, LAWSON 

NSW 2783: Lawson 

stockpile depot 

7-316748 
Improvement 

Notice 
16/11/2018 19/01/2018 

1. You must ensure the health & safety of persons who may have worked on, or accessed, the Lawson 

stock pile site between 1/11/2016 and 21/9/2017, by identifying all those persons and provide each 

person with a health risk assessment to determine what, if any, future health monitoring is required 

due to the potential for exposure to airborne asbestos. The health risk assessment must take into 

consideration, but not be limited to; 

a) The nature of work the affected workers were undertaking at the site, 

b) The potential and frequency of exposure to asbestos or ACM, 

c) The duration of the work being undertaken at the site, 

d) The type (friability) of asbestos identified at the site, 

e) Environmental conditions at the site during the above period, and 

f) That no asbestos management controls were implemented during the above timeframe 

2. You must ensure that all workers/other persons who have been identified are notified of their 

potential exposure to asbestos at the site and are advised of medical counselling/employee 

assistance line opportunities and the existence of the National Asbestos Exposure Register. 

 

Ongoing 

 

*Commenced health monitoring 

based on risk assessment basis – 

ongoing 

*Council to submit comprehensive 

report on health monitoring plan – as 

per agreement with Safe Work. 

 

Lawson Library building, 

1 Loftus St, Lawson 
7-317888 

Improvement 

Notice 
1/12/2017 15/12/2017 

1. You must secure the storeroom to prevent unauthorised entry. 

2. You must engage a suitably licensed asbestos contractor to remove asbestos fragments and 

asbestos contaminated dust/debris from the storeroom and provide an asbestos clearance certificate 

from a licensed asbestos assessor. 

3. You must provide a copy of the clearance certificate to inspector N. Wood. 

Complied 

 

 

* Survey work completed by 

EnviroScience. 

* Remediation works completed on 

14/12/17 

*Clearance Certificate issued by SLR 

and forwarded to SafeWork on 

15/12/17.  

*SafeWork confirmed that notice 

requirements have been complied 

with 15/12/17       
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Project Name 
Notice 

number 
Notice Type 

Date 

Received 

Completion 

Date 
Required Tasks Status Update 

Heather Brae Building, 1 

Benang St, Lawson, 
7-317886 

Improvement 

Notice 
1/12/2017 15/12/2017 

1. You must secure the main playroom to prevent unauthorised entry. 

2. You must engage a licensed asbestos assessor to inspect the main playroom and take 

representative dust samples of the fireplace area, have those samples analysed at a NATA accredited 

laboratory for asbestos and prepare a report identifying controls and a clean-up scope of work if 

required. 

3. You must provide a copy of the report to Inspector N. Wood. 

4. You must implement controls and clean-up scope of work in accordance with the said report. 

 

Complied 

 

* SafeWork have cleared and 

improvement Notice has been lifted.  

Katoomba Child Care, 34 

Lett St, Katoomba 
7-318019 

Improvement 

Notice 
1/12/2017 15/12/2017 1. You must engage a component person to inspect the workplace for asbestos containing material 

and ensure the workplace asbestos register is reviewed and as necessary revised. 

2. The asbestos register must be readily available for inspection at the workplace. 

 

Complied 

 

*Report send to Safe Work on 

15/12/2017. 

Wentworth Falls 

Kindergarten, 2 Day St, 

Wentworth Falls, NSW 

2782 

7-317646  
Improvement 

Notice 
29/11/2017 15/12/2017 

1. You must ensure the workplace asbestos register is reviewed and as necessary revised upon 

compliance of Prohibition Notice 

31989. 

2. The asbestos register must be readily available for inspection at the workplace. 

 

Complied  

 

SafeWork confirming all notices in 

relation to Wentworth Falls Preschool 

have been complied with (4.37 pm 

15/12/2017)  

* All reports complete. 

* All remediation complete. 

* Post removal air test complete. 

* Clearance Certificate attained. 

                                         

Wentworth Falls 

Kindergarten, 2 Day St, 

Wentworth Falls, NSW 

2782 

7-317647  
Improvement 

Notice 
29/11/2017 15/12/2017 

1. You must ensure must ensure that: 

(a) the presence and location of asbestos or ACM identified at the workplace under clause 422 is 

clearly indicated, and 

(b) if it is reasonably practicable to do so, indicate the presence and location of the asbestos or ACM 

by a label. 

 

Complied 

 

SafeWork confirming all notices in 

relation to Wentworth Falls Preschool 

have been complied with (4.37 pm 

15/12/2017)  

* All reports complete. 

* All remediation complete. 

* Post removal air test complete. 

* Clearance Certificate attained. 
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Project Name 
Notice 

number 
Notice Type 

Date 

Received 

Completion 

Date 
Required Tasks Status Update 

Wentworth Falls 

Kindergarten, 2 Day St, 

Wentworth Falls, NSW 

2782 

7-318316 
Improvement 

Notice 
6/12/2017 22/12/2017 

1. This Notice must be read in conjunction with Prohibition Notice 31989. 

2. You must secure the workplace and prevent unenthused entry. 

3. You must engage a licensed asbestos assessor to undertake a comprehensive assessment of 

asbestos contamination throughout the building and at building entry/exits points. The assessment 

must include comprehensive airborne monitoring and surface dust sampling throughout the building 

and at building entry/exits points. 

4. You must ensure sample A17335-S4 is analysed by a competent person using a suitable method to 

establish the number of respirable asbestos fibres in the sample. Eg Method scanning electron 

microscope analysis of the sample. 

5. You must ensure a report(s) is prepared by a competent person detailing the before mentioned 

comprehensive assessment and sample analysis. 

6. You must provide a copy of the Report(s) to Inspector Nigel Wood. 

Complied 

 

SafeWork confirming all notices in 

relation to Wentworth Falls Preschool 

have been complied with (4.37 pm 

15/12/2017)  

* All reports complete. 

* All remediation complete. 

* Post removal air test complete. 

* Clearance Certificate attained. 

                                         

Wentworth Falls 

Kindergarten, 2 Day St, 

Wentworth Falls, NSW 

2782 

7-317655 
Prohibition 

Notice 
28/11/2017   

 You must immediately cease work at this site 

2. You must install barrier controls to prevent access to the site entry on Day St 

3. You must engage a licensed asbestos assessor to attend site and inspect all asbestos types 

material, prepare a report on condition, controls and a scope of work for asbestos removal as 

required 

4. You must provide a copy of the report to Inspector Woods 

5. You must implement said controls and removal scope of work as per the before mentioned report 
Complied  

 

22 Currawong Avenue, 

Valley Heights, NSW 

2777 

1559348 
Clean Up 

Notice (EPA) 
6/12/2017 15/12/2017 

A. The EPA directs Council to take the following clean-up action: 

I. Engage a suitably qualified expert to develop a remediation plan for the soil used to backfill the 

material containing asbestos located at the Premises. 

i. Provide the remediation plan required by "A. i." to be provided to the EPA by no later than 5:00 

p.m. on Wednesday 13 December 2017. 

ii. In accordance with the remediation plan required by "A. i." Cause the removal of all asbestos 

containing material at the Premises from works undertaken by Council, by no later than 5:00 p.m. on 

Friday 15 December 2017 

iii. Council must take into account any comments received from the EPA in regards to the remediation 

plan developed under direction "A. i." when conducting further works at the Premises. 

iv. All material removed from the Premises must be disposed of as "special waste, asbestos waste" at 

a place that can lawfully receive that waste. 

v. All works at the Premises must be conducted by a suitably qualified and experienced person. 

vi. Information required by this notice must be provided to Director Waste Compliance, EPA, PO Box 

A290, Sydney South NSW 1232 or electronically to waste.operations@epa.nsw.gov.au. 

Complied - ongoing pending 

remediation 

 

*Agreement with EPA regarding 

remediation timing 

*Remediation Plan submitted by SLR 

* Empire Contracting undertaking 

remediation 19/12/17. 
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Project Name 
Notice 

number 
Notice Type 

Date 

Received 

Completion 

Date 
Required Tasks Status Update 

Katoomba Waste 

Management Facility 

49 Woodlands Road, 

KATOOMBA NSW 2780 

7-317450 
Improvement 

Notice 
27/11/2017 20/12/2017 

1. You must, so far as is reasonably practicable, ensure the health and safety of workers who have 

operated, maintained, or 

lea ed a y of the a ove ite s of Pla t  y e gagi g a suita ly ualified i depe de t spe ialist to 
provide Council with an 

appropriate documented technical report detailing: 

a) The extent and nature (friability) of any asbestos contamination found on any of these items of 

Plant, and 

b) The exact location(s) of any asbestos contamination on any of these items of Plant. 

2. Your attention is drawn the Work Health and Safety Regulation, 2017, Clauses; 49, 420, 422, 423, 

424. 

Ongoing 

 

*Commenced health monitoring 

based on risk assessment basis – 

ongoing 

*Council to submit comprehensive 

report on health monitoring plan – as 

per agreement with Safe Work. 

 

Katoomba Waste 

Management Facility 

49 Woodlands Road, 

KATOOMBA NSW 2780 

7-317447 
Improvement 

Notice 
27/11/2017 20/12/2017 

1. You must, so far as is reasonably practicable, ensure the health and safety of workers working in 

the top level (domestic dumping 

area) of the Katoomba Waste Management Facility by engaging a suitably qualified independent 

specialist to provide Council with 

an appropriate documented technical report detailing: 

a) The extent and nature (friability) of any asbestos contamination in the top level, and 

b) The exact location(s) of any such contamination (including a detailed site plan that identifies all 

such areas of contamination). 

2. Your attention is drawn the Work Health and Safety Regulation, 2017, Clauses; 49, 420, 422, 423, 

424. 

Ongoing 

 

*Commenced health monitoring 

based on risk assessment basis – 

ongoing 

*Council to submit comprehensive 

report on health monitoring plan – as 

per agreement with Safe Work. 

 

Katoomba Child Care, 34 

Lett St, Katoomba 
7-318018 

Improvement 

Notice 
1/12/2017 22/12/2017 

1. You must secure the rear yard north east corner area, sand pit to boundary fences approximately 

12m x 13m area, from unauthorised access. 

2. You must engage a licensed asbestos assessor to inspect the whole rear yard to identify any 

asbestos type material and prepare a report on controls and a scope of work for asbestos removal if 

required. In particular inspection of the NE corner area must include representative excavation 

sampling to a depth of approximately 100mm to asses surface soil ACM contamination. 

3. You must provide a copy of the report to Inspector Wood. 

4. You must engage a suitably licensed asbestos contractor to implement asbestos controls and 

asbestos removal scope of work as per the before mentioned report. 

5. You must gain an asbestos clearance certificate for the whole rear yard and provide a copy to 

Inspector Wood. 

 

Complied 

 

* Soil testing completed with results 

negative for further materials. 

* Clearance Certificate was issued to 

SafeWork 13/12/17. 

Springwood Depot, 2 

Lawson Rd, Springwood 
7-318116 

Improvement 

Notice 
4/12/2017 22/12/2017 

You must ensure the Springwood depot workplace is inspected by a competent person for asbestos 

containing material and the asbestos register is reviewed and as necessary revised. 

Complied 

 

* Survey complete, full HAZMAT.  

Report submitted to SafeWork 

19/12/17 
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Project Name 
Notice 

number 
Notice Type 

Date 

Received 

Completion 

Date 
Required Tasks Status Update 

Springwood Depot, 2 

Lawson Rd, Springwood 
7-318117 

Improvement 

Notice 
4/12/2017 22/12/2017 

1. You must engage a suitably competent person to inspect the premises and ensure all exposed 

edges and holes in asbestos containing material (ACM) eg asbestos cement ceilings and wall 

claddings, are sealed and or the panels are removed. 

2. You must ensure the person undertaking the asbestos work is suitable competent and in the event 

of licensed asbestos removal work the person is suitably licensed. 

3. You must contact Inspector N. Wood who will assess compliance. 

Ongoing 

 

*cope of works completed by 

EnviroScience. 

*Works to be complete week 

commencing 18/12/17 TBC. 

Warrimoo Citizens Hall 7-318317 
Improvement 

Notice 
6/12/2017 22/12/2017 

You must ensure the Warrimoo Citizens Hall is inspected by a competent person for asbestos 

containing material and the asbestos register is reviewed and as necessary revised. In doing so you 

must ensure the register accurately records any site asbestos clearance(s) and the related location. 

 

Complied 

 

* Survey complete and submitted to 

SafeWork 19/12/17. 

* Remediation works commenced 

14/12/17. 

Katoomba Waste 

Management Facility 

49 Woodlands Road, 

KATOOMBA NSW 2780 

  
Clean Up 

Notice (EPA) 
  28/01/2018 

 

 

 

Ongoing 

 

* Survey complete and scope of works 

by SLR.  

*Report submitted by SLR to EPA and 

SafeWork on 15/12/17. 

*Top platform remediation proposed 

to commence 14/01/2018. 

Katoomba Waste 

Management Facility 

49 Woodlands Road, 

KATOOMBA NSW 2780 

7-317451 
Improvement 

Notice 
27/11/2017 31/01/2018 

1. You must ensure that all workers (current and ex-workers, casual workers, Labour hire workers, 

etc) who have worked in, or 

accessed, the Katoomba Waste Management facility since the Council started accepting Building and 

Demolition waste at this site 

are provided with Asbestos Health Monitoring. 

2. You must ensure that this health monitoring is supervised by a registered medical practitioner with 

relevant experience. 

3. You must ensure that all information regarding the extent and duration of possible exposure is 

provided to the registered medical 

practitioner. 

4. You must ensure that every person tested is provided with a copy of their individual health 

monitoring report. 

5. Your attention is drawn the Work Health and Safety Regulation, 2017, Clauses; 435 - 444. 

 

Ongoing 

 

*Commenced health monitoring 

based on risk assessment basis – 

ongoing 

*Council to submit comprehensive 

report on health monitoring plan – as 

per agreement with Safe Work. 

 

Katoomba Waste 

Management Facility 

49 Woodlands Road, 

KATOOMBA NSW 2780 

32407 
Prohibition 

Notice 
24/11/2017   

. You a e di e ted to i ediately ease ope atio s o  the platfo  a ea of the fa ility. 

. You ust e su e the Platfo  is e ediated a d the as estos a d ACM e oved y a li e sed 
asbestos removalist. 

3. You must ensure the site is assessed by a licensed Asbestos Assessor and a Clearance Certificate is 

issued. 

4. When this direction has been complied with contact Inspector Maddaford for him to determine 

compliance with this notice. 

 

Ongoing 

 

* Platform remediation action plan 

submitted 15/12/17 to EPA and Safe 

Work. 
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Project Name 
Notice 

number 
Notice Type 

Date 

Received 

Completion 

Date 
Required Tasks Status Update 

Katoomba Waste 

Management Facility 

49 Woodlands Road, 

KATOOMBA NSW 2780 

32408 
Prohibition 

Notice 
24/11/2017   

1. You are directed to immediately cease use of this road. 

2. You must ensure the road is remediated and the asbestos and ACM removed by a licensed 

asbestos removalist. 

3. You must ensure the road is assessed by a licensed Asbestos Assessor and a Clearance Certificate is 

issued. 

4. When this direction has been complied with contact Inspector Maddaford for him to determine 

compliance with this notice. 

Ongoing 

 

* Scope of works developed by SLR. 

* Remediation works completed by 

19/12/17 

Katoomba Waste 

Management Facility 

49 Woodlands Road, 

KATOOMBA NSW 2780 

32409 
Prohibition 

Notice 
24/11/2017   

1. You are directed to immediately cease all work in the Waste Transfer Station building. 

2. You must ensure the asbestos and ACM is removed from the building by a licensed asbestos 

removalist. 

3. You must ensure the building is assessed by a licensed Asbestos Assessor and a Clearance 

Certificate is issued. 

4. When this direction has been complied with contact Inspector Maddaford for him to determine 

compliance with this notice. 

Ongoing 

 

* Scope of works developed by SLR 

*Remediation works commenced 

12/12/17 - ongoing 
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4.0 Systemic problems with management of asbestos 
 
4.1 Issue raised by the Minister 
 
The Minister acknowledges that the Council is taking steps to respond to both SafeWork 
NSW and the EPA, including through the appointment of a new A/General manager.  
However, the elected council body remains unchanged.  The Minister is of the preliminary 
view that the issues identified in the recent regulatory action taken by SafeWork NSW and 
the EPA are indicative of a systemic problem at Council in managing asbestos which has not 
been adequately proactively addressed to date.  This is particularly given that improvement 
notices with respect to asbestos management were issued by SafeWork NSW in 2015 and 
May 2017 (see list of notices in item 3 of Schedule of the Minister’s notice ). 
 
4.2 Discussion 
 
The Minister acknowledges that the Council is taking steps to respond to SafeWork and the 
EPA including through the appointment of a General Manager.  On 12 December 2017 the 
Council approved the appointment of Rosemary Dillon as the General Manager for a period 
of up to 12 months. As the Government and SafeWork know, stability of leadership is 
fundamental to addressing concerns around asbestos, both within the culture of an 
organization and in the broader community.  The newly appointed General Manager has 
taken decisive action, endorsed by the governing body, to ensure sound governance 
structure and resourcing of asbestos management, including appointment of a Chief Safety 
Officer. 
 
The Minister is concerned that the “elected Council body remains unchanged”. The basis for 
such an expectation is not identified.  The governing body does not manage the Council on 
a day-to-day basis.  The elected councillors rely on the information that is put before it by the 
Council’s professional staff.  A review of Council’s asbestos management, which is primarily 
an operational matter, confirms the view that the governing body understood, on the basis of 
the good faith reporting of the staff, that asbestos issues were being managed and 
addressed.  As detailed in the Table below showing Chronology of Asbestos Response - 
Activities Summary as at 18 December 2017, from late May 2017 to the present time there 
has been briefing of Councillors on asbestos management.  Between 31 May 2017 and 12 
December 2017 a total of seven briefings / updates were made by staff to councillors on 
asbestos management progress and a total of four Council reports. 
 
Councillor engagement and consultation on asbestos management also occurred through 
the Council’s quarterly Audit and Risk Committee meeting in July and December 2017 
respectively. The Minutes of the 6 July 2017 meeting of the Audit and Risk Committee 
record that a range of asbestos issues were considered including: work with SafeWork on 
development of the Asbestos Management Plan and its implementation, the strengthening of 
asbestos management controls and contracting out of asbestos removal to ensure staff 
safety. 
 
When 2GB allegations in relation to asbestos management emerged from 8 November 2017 
(including a non-stop concerted daily campaign over a 5 week period) the Council took 
immediate steps and resolved through Mayoral Minutes to conduct independent 
investigations and resource the response, as indicated below: 
 
Since May 2017, Councillor briefings were provided on: 

 6 June 2017 -  asbestos management of fire damaged buildings,  
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 4 July 2017 - Asbestos Management Project Team 
 24 October 2017 on the Asbestos Management Plan 
 31 October 2017 on Lawson stockpile  
 21 November 2017 – asbestos investigations update 
 28 November 2017 – asbestos investigations update  

 
Council reports dealing with asbestos have been presented to Ordinary Meetings of the 
Council on: 
 

 30 May 2017 – Mayoral Minute on asbestos in residential properties   
 14 November 2017 – Mayoral Minute on the establishment of an independent review 

into asbestos allegations – resulting in subsequent engagement of Michael Tooma of 
Clyde and Co firm to conduct the review 

 12 December 2017 – Mayoral Minute on the independent review into asbestos 
allegations 

 12 December 2017 – Report on funding of asbestos and hazardous materials 
projects (as provided at the end of this section)  

 
It is suggested that the basis for suspending the councillors does not accord with the level of 
engagement and resolutions made by the elected body to address the asbestos 
management challenges.  This informs the alternative approach of performance 
management with a temporary advisor, rather than suspension, to address the concerns of 
the Government.   Part 7.0 outlines an alternative approach to achieving performance 
management of the Council without suspension of the elected body.  
 
The preliminary view of the Minister is that recent regulation by SafeWork of the specific 
sites revealed or suggests a systemic problem.  The Council has acknowledged that past 
practices around site and facilities needs improvement.  Previous inspection work did not 
adopt a zero risk tolerance approach in all cases, which now informs the Council’s 
responses around asbestos risk management. 
 
However, the Minister points specifically to an October 2015 notice on Blaxland Waste 
Management Facility (WMF) and that Council had not been proactive in addressing asbestos 
at a systems level.  In that case, issues were confined to that site and were resolved at an 
operational level, not a councillor level.  It related to an unexpected asbestos finds protocol 
and was resolved to the satisfaction of SafeWork.  This included amending the Council’s 
relevant asbestos procedure for that WMF and related practices.   
 
That issue did not give rise to either SafeWork or Council requiring a complete review of the 
asbestos framework in the Blue Mountains, in contrast to the outcome of SafeWork’s 
approach from May 2017.  For Blaxland WMF, SafeWork was satisfied with the following: 
 

1. Council updating its current procedure for “Handling and disposal of asbestos waste 
to landfill” to include a more detailed management response to unexpected detection 
of asbestos. 

2. Council engaging Pickford & Ryder Consultants to undertake air monitoring for the 
operating environment and personnel from November 2015. 

3. Personal protective equipment (PPE) including coverall and disposable half face 
respirators were provided to staff at the landfill tip face and also at the site office for 
backup or additional staff that may require PPE when working on site. 

4. Asbestos awareness training being provided for all staff that may be handling 
asbestos or the potential for exposure through Alert Force in November 2015. 
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5. All plant used for the management of asbestos burial being fitted with air conditioned 
and filtered operator cabins for employees. If detected, professional specified 
filtration systems will be installed to manage the workplace environment and 
eliminate the risk exposure. 

6. Health checks being incorporated as a part of Council’s workplace pre-employment 
medical check and follow up examinations will be undertaken by Council should the 
air quality reports recommend it through monitoring of site employees. 

 
 
There can be no suggestion or inference that either SafeWork or the Council identified the 
need for a system-wide review of asbestos in 2015.  Had SafeWork had that expectation it 
would have informed the regulatory response at that time.   
 
It was the initial May 2017 order which was the legal impetus for the review of asbestos 
practices, following concerns from the staff and the Union about facilities.  The Council 
focused its attention on preparing and implementing the Asbestos Management Plan since 
that time.   
 
4.3 Council response 
 
The Council’s immediate priority since May 2017 has been the implementation of the 
Asbestos Management Plan, which was accepted as satisfactory by SafeWork. In May 2017 
an officer of SafeWork NSW had attended a Council-owned premises to inspect that 
premises for the presence of asbestos. SafeWork directed, by way of an improvement 
notice, that the Council prepare an organisational asbestos management plan. 

 
Council acted immediately to action that Improvement Notice. Council also determined at 
that time to conduct a review of asbestos management across the organisation.  As part of 
this review, on 24 May 2017 Council engaged Centium, which provides specialist workplace 
health and safety services. As an interim step, Centium reviewed the Register and other 
documents made available by the Council. Centium elected to prepare an "Immediate 
Actions" report identifying properties which were recommended for further review (to confirm 
their actual ACM status) and within which work may be required.  

 
However, in working with the regulator, Safe Work indicated on 10 and 29 November 2017 
that it was concerned about the Council’s internal governance and accountability structures 
and processes to deal with scale of the emerging asbestos problem in the Blue Mountains. 
This was informed by specific non-compliances in facilities.  
 
In reply, the Acting General Manager wrote to SafeWork on 30 November 2017 outlining in 
detail the initiatives that had been developed to strengthen accountability. In summary, this 
response included the appointment by the Council of a highly qualified and experienced 
Chief Safety Officer (CSO) reporting directly to the General Manager.  The CSO has taken 
up the role with the Council on 11 December 2017 and has the principal accountability of 
leading the asbestos response and the implementation of the Council’s Asbestos 
Management Plan and the training of staff.  A report by the CSO to the General Manager on 
action and observations from first week of service is provided at the end of this section. 
 
The response to SafeWork also detailed the following approach adopted including:  
  

 Council establishment of an Asbestos Response Team, with an internal recruitment 
process being finalised for the appointment of a Program Leader and several support 
staff, building capacity within the organisation, and  
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 Council’s establishment of an Asbestos Project Team within the Council’s existing 

Project Management Office with required capability and skills to deliver the more 
complex asbestos management projects.     
 

 Integration of the Council’s existing safety team into the asbestos management 
process.  
 

In addition, as detailed in Section 6.0, the governing body of the Council has initiated an 
independent investigation of the Council’s asbestos management on 14 November 2017. 
This process includes mechanisms for staff to provide input on a confidential or other basis. 
 
On 4 December 2017, SafeWork acknowledged this approach, noting the seriousness with 
which the Council has responded to the concerns and questions of SafeWork.  
 
On 12 December 2017, the Council resolved to direct $528,200 to asbestos management 
capital works projects from the deferral of 2017/18 Assets Works Program projects.  In 
addition, the Council allocated up to $350,000 from Council’s Risk Reserve to fund the 
provision of expert assistance on asbestos and hazardous material management. 
 
In coming weeks the Council will have introduced an asbestos hotline for the staff to co-
ordinate finds and asbestos response. 
 
Beyond that immediate contingency, the Council has been systematically working to embed 
safety systems and a response to asbestos issues.   
 
The chronology below in this section identifies the steps taken by the Council since 2011, 
with regular audits and reviews, demonstrating the heightened response since May 2017 to 
the asbestos problem across all relevant functional areas of the Council. 
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Chronology of Asbestos Response - Activities Summary as at 18 December 2017 
 
Date File Discussion Description Type Comment / Additional info 

December 
2007 

 Audit of built infrastructure 
conducted by third party 
specialist 

Internal 
Activity 

 

April 2012  WHS Act 2011 Gap 
Analysis conducted by 
Willis Australia. Report to 
Council prepared dated 
April 2012. 

External The report identified 
“Management of asbestos” as  
a high risk (page 2) and had a 
section on Asbestos (pages 
30-31) with 3 
recommendations: 
- That an asbestos survey is 

conducted on all buildings within 
BMCC which have been 
constructed after [sic] 2000. 

- Once the asbestos survey has been 
undertaken, the register needs to be 
maintained. Assets have been 
custodian of the initial register and 
this should continue. In addition 
Assets will need to ensure that 
updates are provided to register 
holders. 

- Once the asbestos survey has been 
undertaken, the AMP will be 
developed. Assets should be the 
custodian of the AMP and ensure 
that updates are provided to register 

holders . 
6 March 
2014  

 Audit (part one) of built 
infrastructure conducted 
by third party specialist 

Internal 
Activity 

Audit report used to inform 
Corporate Asbestos Register 
and on-going Remediation 
Actions.  

19 
December 
2014 

 Audit (part two) of built 
infrastructure conducted 
by third party specialist 

Internal 
Activity 

Audit reports used to inform 
Corporate Asbestos Register 
and on-going Remediation 
Actions. 

25 
November 
2015 

 Audit (part three) of built 
infrastructure conducted 
by third party specialist 

Internal 
Activity 

Audit reports used to inform 
Corporate Asbestos Register 
and on-going Remediation 
Actions. 

23 October 
2015 

 SafeWork NSW 
Improvement Notice 
issued  on Blaxland waste 
Management Facility – 
Specifically in relation to 
unexpected asbestos finds 

External 
activity 

Council amended its protocol 
for asbestos handling at 
Blaxland WMF and altered 
work practices. SafeWork 
agreed with the approach and 
Improvement Notice lifted. 

August to 
October 
2015 

 Safety Management 
System Review conducted 
by Willis Australia 

External Assess maturity of the Safety 
Management System – 
established roadmap for the 
improvement of the existing 
WHS System, aligned to 
AS4801 

234



Blue Mountains City Council Submission to the Minister for Local Government 
Proposed Suspension of the Council 
 
 

 

F11207 – 17/264773  Page 28 of 50 

 

Date File Discussion Description Type Comment / Additional info 

2016  Safety Management 
Improvement Project 
(Phase One) 

Internal 
Activity 

Addressed issues that arose 
from the Safety Management 
System Review conducted by 
Willis Australia 

2017  Safety Management 
Improvement Project 
(Phase Two) 

 Yet to be completed. Focused 
on the introduction of 
automated (computer based) 
reporting and analysis for 
safety management.  

27 April 2017  Chair of the Governance & 
Risk Steering Group 
requested a review on 
asbestos (for council’s 
assets) procedure and 
approach at the next 
PSSG meeting.  

Internal 
Activity 

 

2 May 2017 17/11
0310 

Peak Safety Steering 
Group (PSSG) – Issues 
raised by Governance and 
Risk Steering Group 
relative to the Council’s 
asbestos management 
were considered. The 
Council’s proposed 
Asbestos Procedure was 
submitted for first review 
at the meeting. The 
minutes for the meeting 
record that prior to the 
document being further 
considered, an Asbestos 
Procedure Action Plan 
was to be documented, 
and asbestos register 
reviewed and 
requirements clarified and 
that managerial 
responsibilities regarding 
these matters also be 
clarified. The revised 
document to be further 
considered at the next 
PSSG meeting, which was 
scheduled for 29 May 
2017 

Internal 
Activity 

This shows the existing 
governance structure of the 
organisation relative to risk 
and safety working with: 
 

- Governance and Risk 
Steering group 
elevating asbestos 
management for the 
action of the Peak 
Safety Steering Group. 

- PSSG determining a 
course of action 
including review of 
asbestos management 
procedures, response 
and action plan. 
 

10 May 2017 17/89
151 

Meeting titled Ongoing 
Asbestos Inspections 
occurred. Discussed 
Asbestos Registers, 
training, communications 
action plan and next steps. 

Internal 
Activity 
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Discussed seeking further 
guidance from ELT. 

15 May 2017  WorkSafe NSW conducted 
an inspection of the 
Springwood Depot 

External   

22 May 2017 17/99
039 

SafeWork NSW issue 
improvement notice (7-
306943) regarding 
Springwood Depot and a 
requirement to develop an 
asbestos management 
plan. 

External  

24 May 2017 17/14
9263 

Centium contracted to 
assist in the development 
of the Asbestos 
Management Plan and 
Immediate Action Plan 

Internal 
Activity 

 

29 May 2017  Monthly Peak Safety 
Steering Group (PSSG) 
delivered briefing on 
asbestos management 
issues and received 
reports from chairs of the 
three safety committees.  

Internal 
Activity 

 

31 May 2017   Weekly meeting GM and 
Mayor – GM raised the 
issue of asbestos 
management to the 
attention of Mayor. The 
Mayor requested GM 
updates Councillors as 
priority at next weekly 
Councillor briefing. 

Internal 
Activity 

 

2 June 2017  Council received Centium 
report on Asbestos 
Management Plan: 
Immediate Actions Report 
for BMCC  

Internal 
Activity  

Interim audit of Blue Mountains 
Asbestos Register and 
recommendations to address 
identified outstanding matters 
from this register.  The report 
identified 19 high risk 
buildings/locations for 
immediate action. 

6 June 2017  Councillor Briefing:  
– GM provided verbal 
update to Councillors on 
asbestos management 
challenges identified  
 
- Director DC&S briefed 

Councillors on Asbestos 
Management – Fire 
Damaged Buildings 

Internal 
Activity 
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7 June 2017 17/11
5173 

Special ELT Meeting - 
Adoption of Centium 
Asbestos Management 
Immediate Actions Report 

Internal 
Activity 

 

8 June 2017 17/11
5177 

All Staff Notification: 
Commencement of BMCC 
Asbestos Management 
Project Team 

 The primary objective of the 
project team was the creation 
of the Asbestos Document 
Suite, comprising the Asbestos 
Management Policy, Asbestos 
Management Plan & 
applicable Safe Operating 
Procedures 

8 June 2017 17/11
5278 

Directive To Cease 
Intrusive Works on 
Buildings/Facilities sent to 
ELT 

  

27 June 
2017 

17/12
4553 

Asbestos Management 
Project Team - Health 
Monitoring - Staff 
Communication 

Internal 
Communic
ation 

 

4 July 2017  Councillor Briefing – Item 
on Asbestos Management 
Plan. Purpose: To brief 
Councillors on Council 
implementation of the 
Asbestos Management 
Plan. 

Councillor 
Briefing  

 

4 July 2017 17/13
1918 

Asbestos Management 
Intranet Page - All Staff 
Announcement 

Internal 
Communic
ation 

 

4 July 2017  Health Monitoring of Staff 
by iCare 

Internal 
Activity 

 

5 July 2017  Health Monitoring of Staff 
by iCare 

Internal 
Activity 

 

6 July 2017 F1053
3 

Audit & Risk Committee 
Meeting 2016-2017 
Quarter 4 - Range of 
asbestos issues 
considered including work 
with SafeWork on 
development of Asbestos 
Management Plan and 
contracting out of 
asbestos removal to 
ensure staff safety. 

External 
Meeting 
 

Excerpts from Minutes page 3 
state:  

- Councillor representative  stated: 
“Other issue is the audit on the 
asbestos. Comfortable that the 
issue is now well-in-hand as it is a 
major health concern to staff and 
the public.” 

- Management  stated: “We have 
introduced strong controls which 
will only get stronger over the next 
2 months.” 

- Management  stated: “as part of 
the AsMP we are also working 
with SafeWork NSW. Council 
determined that our own staff  
won’t be involved in the removal 
for safety purposes and will only 
be undertaken by external 
professionals.” 
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20 July 2017 17/14
6218 

SafeWork NSW 
Improvement Notice 7-
309918 

 Issued in response to a 
request for an extension to 
Improvement Notice 7-306943. 
A replacement Improvement 
Notice No: 7-309918 with a 
compliance date of 20/10/2017 
was issued. This was 
suggested by SafeWork NSW 
in their recognition of the 
complexity of the task. 

5 August 
2017 

 Asbestos Register extracts 
provided to external 
tenants 

External  

10 August 
2017 

17/15
7424 

Asbestos Management 
Plan (AMP) Ideal workflow 
– consultation with key 
workgroups, including 
Safety Team, Facilities & 
Property Management, 
Environment & Culture, 
Natural Area 
Management, Civil & 
Traffic, Bushfire & 
Emergency Management, 
Parks & Support Services, 
Information Solutions, 
Natural Area Management 
(SD), Leisure & Visitor 
Info, Civil & Traffic (SD), 
Asset Manager – 
Resource Recovery & 
Contracts, with Waste 
Services Coordinator,  

Internal 
Meeting 

Extensive consultation with the 
business to determine the 
most effective and efficient 
way for asbestos related 
issues to be reported and 
actioned in the business 
including attention to capability 
building and the most 
appropriate means of oversight 
and senior reporting. 

14 August 
2017 

17/15
7424 

Consultation With: 
HSRs/Committees and 
Subject Matter Experts on 
‘Safe Work Practices’. 
Asbestos Related Work 

Internal 
Meeting 

 

14 August 
2017 

17/15
7424 

Consultation With: 
HSRs/Committees and 
Subject Matter Experts on 
‘Safe Work Practices’. 
Dumped Waste 

Internal 
Meeting 

 

14 August 
2017 

17/15
7424 

Consultation With: 
HSRs/Committees and 
Subject Matter Experts on 
‘Safe Work Practices’. 
ACM at Waste Facilities 

Internal 
Meeting 
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14 August 
2017 

17/15
7424 

Consultation With: 
HSRs/Committees and 
Subject Matter Experts on 
‘Safe Work Practices’. 
Incidents & Emergencies 

Internal 
Meeting 

29 August 
2017 

17/19
0632 

Health Monitoring of Staff 
by iCare 

Internal 
Activity 

 

30 August 
2017 

17/19
0632 

Health Monitoring of Staff 
by iCare 

Internal 
Activity 

 

14 
September 
2017 

 Briefing on Asbestos 
Project 

Internal 
Meeting 

Updated the committee on 
asbestos management 
commenting that work is 
progressing well. 

21 
September 
2017 

 Adoption of Asbestos 
Management Policy 

Policy 
Adoption 

 

20 October 
2017 

 Adoption of Asbestos 
Management Policy 

Policy 
Adoption 

 

20 October 
2017 

 Adoption of Asbestos 
Management Plan 

Policy 
Adoption 

 

24 October 
2017  

 Councillor Briefing - 
Asbestos Update. 
Purpose: To provide 
Councillors with the final 
report regarding the 
Asbestos Management 
Plan. 
 
 

Councillor 
Briefing  

 

2 November 
2017 

 Engaged Centium to 
conduct ‘train the trainer’ 
training in the plan and 
assist with the further 
implementation of the 
Asbestos Management 
Plan and SOPs 

Internal 
Activity 

 

8 November 
2017 

 Detailed planning meeting 
with Centium and 
invitations sent out for first 
rounds of ‘train the trainer’ 
training in the plan. 

Internal 
Activity 

 

8 November 
2017 

 2GB Ray Hadley 
commences allegations 
against BMCC 

External  

10 
November 
2017 

17/23
4687 

SafeWork NSW issue 
improvement notice 7-
316426 with a compliance 
date of 16 February 2018 
regarding the continued 
implementation of the 

External  
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Asbestos Management 
Plan 

14 
November 
2017  

 BMCC Council Meeting – 
Resolution to commence 
independent investigation  
of the Council’s 
management of asbestos 
with focus on Lawson 
stockpile and Blackheath 
tip and ability to extend 
Terms of Reference / 
scope as required 

Internal  

21 
November 
2017 

 Councillor Briefing – 
Update on Asbestos 
Management investigation 
by Acting General 
Manager and Mayor 

Internal   

28 
November 
2017  

 Councillor Briefing – 
Update on Asbestos 
Management investigation 
by Acting General 
Manager and Mayor 

Internal   

29 
November to 
15 
December 
2017 

 Recruitment of Asbestos 
Response Team – email 
to staff seeking 
Expressions of Interest 

Internal   

5 December 
2017 

 Written update to 
Councillors on status of 
Asbestos Management 
and related matters  

Internal   

12 
December 
2017  

 Written update to 
Councillors on status of 
Asbestos Management 
and related matters 

Internal   

     
11 
December 
2017 

 Chief Safety Officer 
appointed 

External   

13 
December 
2017 

 2.5 hour’ Asbestos 
Management Plan 
Awareness 

Internal 
Activity 

To date 72 trainers have been 
trained, with 6 remaining. 
These trainers as of 6 
December 2017 had 
administered tool box talks on 
asbestos management to 252 
staff.   

13 
December 
2017 

 Asbestos Management 
Plan Awareness Toolbox 
Talks (x2) 

Internal 
Activity 

 

14 
December 

 Audit & Risk Committee 
Meeting Quarter 2 – Full 

 Acting GM provided ARC with 
copy of Asbestos Management 
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2017 update provided by Acting 
General Manager on 
Asbestos investigations 
underway, governance, 
structure and resourcing 
established to support 
asbestos management 
and work with SafeWork 
including status of all 
Improvement Notices and 
Prohibition Orders.  

Fact Sheet outlining Asbestos 
Project Team and Asbestos 
Response Team and Safety 
Team roles under Chief Safety 
Officer. ARC was briefed on 
engagement of Chief Safety 
Officer with extensive 
experience managing 
asbestos in complex operating 
environments. ARC was 
provided with a table of latest 
information on status of all 
SafeWork  NSW Improvement 
Notices and Prohibition Orders 
– all of which have either been 
met or are on target to be met. 

18 
December 
2017 

 Arrangements made for 
the asbestos hotline for 
staff reporting of asbestos 
finds and notifications. 

Internal 
Activity  
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ITEM NO: S1 
 
SUBJECT:  FUNDING OF ASBESTOS AND HAZARDOUS MATERIALS PROJECTS 
 
FILE NO: F10395 - 17/255878         
 
 
Delivery Program Link 

Principal Activity: Civic Leadership 
Service: Finance Management 

 
 

 

Recommendations:   
 
1. That the Council endorses the deferral of the 2017/18 Asset Works Program projects, 

listed in this report; 
 

2. That the Council includes the deferred asset works projects, listed in this report, for 
consideration within the 2018/19 Asset Works Program; 

 
3. That the Council endorses the reallocation of $528,200, resulting from the deferral of the 

2017/18 Assets Works Program projects, to be available to fund asbestos and hazardous 
materials capital works projects in 2017/18;  

 
4. That the Council endorses the allocation of up to $350,000 from Council’s Risk Reserve 

to be available to fund the provision of expert assistance on asbestos and hazardous 
material management, including the preparation of remediation plans for major sites; 

 
5. That the Council notes that Acting General Manager has used the emergency provision 

under Section 55(3)(k) of the Local Government Act 1993 to engage Regional 
EnviroScience and SLR Consulting to assist Council with the management of asbestos 
and hazardous materials; and 

 
6. That the Council receives a further update report on funding for asbestos and hazardous 

materials remediation projects in the first quarter of 2018. 
 
 
 

 

Report by Acting General Manager:  
 
Reason for report 
This report is seeking Council endorsement to reallocate resources in the 2017/18 
operational plan and budget, to ensure that Council provides an effective response to the 
issues relating to management of asbestos within the LGA. This includes the deferral of a 
number of asset works projects from the 2017/18 AWP, and the re-allocation of funds to 
asbestos related capital works, including remediation.  
 
The report also notes that the Acting General Manager has used the emergency provision 
under Section 55(3) (k) of the Local Government Act 1993 to engage Regional 
EnviroScience and SLR Consulting to assist Council with the management of asbestos and 
hazardous materials. This additional expert assistance was directly advised by SafeWork 
due to their concerns regarding the current capability within Council in regards to asbestos 
management. 
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Background 
Council’s management of asbestos and hazardous materials has required a significant 
increase in resourcing for both expert assessment, and the resulting remediation works, to 
allow Council to respond to concerns by SafeWork NSW and the EPA regarding asbestos 
management.  
 
This has involved a reallocation of staff time and 2017/18 budget funding, to ensure that this 
work is prioritised. This has and will allow capacity for a significant number of asbestos-
related projects to be progressed, including remediation of sites such as the Lawson 
stockpile site, the old Blackheath landfill site and a program of extensive inspections of 
Council-controlled sites by licensed asbestos assessors and the resulting remediation works.   
 
A team of infrastructure, project management and community facilities officers have been re-
tasked and are now working on asbestos and hazardous material projects.  As a 
consequence, a number of Asset Works Program (AWP) projects planned for 2017/18 will 
not now be able to be progressed, and will need to be deferred until 2018/19. 
 
Establishment of Projects Team  
Council has established a full-time Asbestos and Hazardous Material Projects Team to 
manage a number of specific asbestos and hazardous materials assessment and 
remediation projects.  These include projects such as the remediation of the Katoomba 
Resource Recovery Centre, the Lawson stockpile, Old Blackheath landfill and the Wentworth 
Falls preschool.  They include the management of asbestos in buildings as well as within 
bushland and parkland areas. 
 
The members of this team come primarily from the Infrastructure / Major Projects team who 
are responsible for managing the delivery of Council’s 2017/18 AWP.  In addition, the team is 
supported form staff from the Recreation & Facilities team and the Natural Areas 
Management team.  The ongoing make-up and structure of this team will be reviewed 
following the completion of the current projects. 
 
As a result, this will have an impact on the delivery of the AWP and it is proposed that the 
following 2017/18 AWP projects be deferred, and be recommenced with funding from the 
18/19 budget: 

 Implementation of Lawson Town Centre Car parking (s.94), subject to detailed 
planning (AWP 5); 

 Implementation of the Hazelbrook Masterplan - Village Centre Carpark Upgrade 
(AWP 13); 

 Springwood Town Centre Parks – Upgrade of Manners Park and establishment of 
Parklet (AWP 15); and 

 Upgrade Blue Mountains Theatre and Community Hub tiered seating (AWP 19); and 
 Warrimoo Oval Carpark (carry over from 2016/17 AWP). 

 
Funding for asbestos management 
It is proposed to reallocate funding from the 2017/18 budget to make funding available to 
better and more effectively deal with asbestos management. 
  
The deferral of the AWP projects will result in $528,200 of SV1, SV2 and reserve funds 
earmarked for these projects being available in 2017/18. It is proposed that this funding be 
reallocated to fund asbestos and hazardous materials capital works projects within the AWP.  
The deferred projects would be considered for inclusion in the 2018/19 AWP as part of the 
2018/19 budget process. 
 
In addition, funds are required for the provision of expert advice on asbestos management 
and remediation.  Council has procured the services of Regional EnviroScience and SLR 
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Consulting to provide expert assistance on asbestos and hazardous material management, 
including the preparation of remediation plans for major sites.  The procurement of these two 
companies has been done under Section 55(3) (k) of the Local Government Act 1993.   
 
It is proposed that a provisional sum of up to $350,000 be allocated from Council’s risk 
reserve to fund the provision of expert advice, including the preparation of remediation plans 
for major sites, in 2017/18. 
 
Detailed work on project planning and the development of remediation plans is currently 
underway.  In addition, an extensive program of site assessment is also underway and will 
lead to further remediation requirements. As a result, the level of funding required to address 
immediate asbestos management projects is not able to be accurately defined at this stage. 
The sums proposed for expert advice and also for remediation and capital works are 
therefore provisional only, and a further report will be provided in February with updated 
budget estimates. 
 
Council had proposed under SV2 to allocate funding to asbestos remediation in facilities in 
2018/19, and it is proposed to also consider whether this funding needs to be brought 
forward into 2017/18. 
 
In regards to waste related projects – including any future remediation of the Katoomba 
Waste Management Facility and the Old Blackheath Landfill, funding will be allocated from 
the Waste Reserve for any works required.  Currently this Waste Reserve is being used to 
fund the expansion of the Blaxland Waste Management Facility Cell (increasing capacity of 
the site), which has a budget of $2 million.  Limited funding is available in 2017/18 from this 
Reserve.   
 
Sustainability Assessment 

Effects Positive  Negative  

Environmental   Council funds are allocated to the 
management of asbestos and 
hazardous materials in the LGA 

Nil 

Social                Council funds are allocated to the 
management of asbestos and 
hazardous materials in the LGA 

Some AWP projects planned for 
2017/18 will be deferred for 
consideration for inclusion in the 
2018/19 AWP 

Economic          Council funds are allocated to the 
management of asbestos and 
hazardous materials in the LGA 

Some AWP projects planned for 
2017/18 will be deferred for 
consideration for inclusion in the 
2018/19 AWP 

Governance      Council is responsibly managing 
the resource and financial 
implications of managing asbestos 
and hazardous materials in the 
LGA 

Nil 

 
Financial implications for the Council  
Council’s management of asbestos and hazardous materials requires additional funding.  
This report proposes that a number of 2017/18 AWP projects are deferred and $528,200 of 
SV1, SV2 and reserve funds earmarked for these projects be reallocated to fund asbestos 
and hazardous materials capital works projects.  These projects would be included in the 
2018/19 AWP as part of the 2018/19 budget process. 
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In addition, it is proposed that $300,000 be allocated from Council’s risk reserve to fund the 
provision of expert advice including the preparation of remediation plans for major sites.  
Funds not required would be returned to the risk reserve. 
 
Finally, funding from the Waste Reserve will be allocated as required for the remediation 
works at waste management facilities. 
 
Legal and risk management issues for the Council  
Section 55 of the Local Government Act 1993 requires Council to invite tenders prior to 
entering into any contractual agreement for the provision of services, goods or material or to 
undertake any work on behalf of Council.  Section 55(3) sets out instances where Council is 
not required to adhere to the requirements set out in Section 55, specifically Section 55(3) (k) 
which relates to contracts made in the case of an emergency. 
 
Council has used the emergency provision under Section 55(3) (k) of the Local Government 
Act 1993 to respond in an appropriate manner to the series of prohibition orders and verbal 
directions issued by SafeWork NSW. 
 
External consultation 
There has been no external consultation in the preparation of this report. 
 
Conclusion 
Council’s management of asbestos and hazardous materials assessment and remediation 
projects is currently not funded and is impacting on staff available to deliver AWP projects 
planned for 2017/18, meaning they will not be progressed. 
 
This report therefore recommends that a number of 2017/18 AWP projects be reconsidered 
for inclusion in the 2018/19 AWP and that the resulting savings of $528,200 be reallocated to 
fund asbestos and hazardous materials capital works projects.  In addition, it is 
recommended that that up to $350,000 be reallocated from Council’s risk reserve to fund the 
provision of expert assistance on asbestos and hazardous material management including 
the preparation of remediation plans for major sites. 
 
Council has used the emergency provision under Section 55(3) (k) of the Local Government 
Act 1993 to engage two companies to assist Council with the management of asbestos and 
hazardous materials. 
 
 
 
  
  
 

* * * * * * * * * *   
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5.0 Community confidence in Council to manage asbestos issues 
 
5.1 Issue raised by the Minister 
 
The Minister is of the view that media coverage of the recent regulatory action reflects an 
understandable level of community concern about the ineffective asbestos management by 
Council evidenced in the notices issued by SafeWork in November 2017 and the EPA in 
December 2017; as well as the SafeWork investigation announced by the Minister for Better 
Regulation on 11 December 2017.  This is particularly in circumstances where some of the 
identified sites of contamination are in community areas such as a preschool and waste 
depot.  I am of the present view that community confidence in the Council’s capacity to 
address the asbestos management issues needs to be restored. 
 
5.2 Discussion 
 
The Minister states that the media coverage of the recent regulatory action against BMCC 
reflects an understandable level of community concern about the ineffective asbestos 
management by Council. 
 
Community concern in relation to asbestos exposure and public safety is well placed given 
the prevalence of asbestos containing material in buildings and natural landscapes, and 
potential health risks. Asbestos is widely accepted as a legacy issue common to all councils 
and communities across Australia. 
 
However, with the exception of local media coverage in the Blue Mountains Gazette on 
some matters pertaining to asbestos-related matters, metropolitan media coverage was 
limited to the Ray Hadley Morning Show on 2GB commercial radio for a period of five 
consecutive weeks prior to the announcement by the Minister for Better Regulation, the Hon 
Matt Kean MP, on Monday 11 December, of a SafeWork NSW investigation into Blue 
Mountains City Council in relation to asbestos related matters.  
 
Ray Hadley’s commentary in relation to asbestos management by Blue Mountains City 
Council was made without the necessary context of what is a complex subject matter that 
demands a high level of accuracy in any public reporting. Throughout the commentary, 
Hadley made a number of unsubstantiated claims about the organisation, the elected body, 
the Mayor and many council staff.  
 
It is well documented that such a media setting exerts a significant influence on public 
opinion and public agenda. This standard of media practice is considered to have had a 
detrimental impact on procedural fairness for the Council in addressing concerns of the NSW 
Government.  
 
The Minister is of the view that community confidence in the Council’s capacity to address 
the asbestos management issues needs to be restored. 
 
As evidenced in this submission, the Council has been taking deliberate steps to address the 
management of asbestos since May 2017, when deficiencies in policy and practice became 
apparent. The efforts and activities of the Council have been widely communicated to the 
Blue Mountains community, and employees of Council, to ensure appropriate awareness of 
Council’s position and activities in relation to asbestos management.  
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Extensive and regular communication with BMCC employees and Councillors has occurred 
since May 2017 in relation to:  
 

A. The Council’s interactions with SafeWork following the inspection at the 
Springwood depot and the steps taken by the Council, with the knowledge of 
SafeWork both to comply with the May 2017 Improvement Notice and to change 
the Council’s practices and systems; 
 

B. The completion and adoption of Council’s Asbestos Management Plan in the 
period up to and including 27 October 2017; 

 
C. The completion and distribution of a compliant Asbestos Register, including the 

steps taken to inform front-line staff of the existence of the Asbestos Register. 
 
This communication was delivered in a variety of ways, including: monthly team briefs; email 
to all staff and/or relevant directorates; staff intranet content; regular staff newsletters; 
corporate position statements; fact sheets; customer contact procedures; staff meetings; 
Councillor email updates; Councillor briefings. 
 
Further, Council staff proactively communicated with external stakeholders, for example, 
tenants, clients, regular hirers, at the time of local media coverage in July 2017 in relation to 
an independent review of Council’s Asbestos Register. Similarly, Council staff have gone to 
considerable effort to communicate with those stakeholders directly impacted by more recent 
asbestos management related activities in November 2017 onwards.  
 
Broad public communication was also provided via media release, media statements, 
corporate website updates, monthly Mayor’s column, and social media. 
 
Council is of the view that community confidence in the Council’s capacity to address the 
asbestos management issues would be best served by undertaking the following: 
maintaining open communications with internal and external stakeholders, consistent with 
recent communication activities; allowing the respective investigations to reach their 
conclusion with the necessary steps taken thereafter; continuing to demonstrate timely 
compliance with regulatory requirements; and further strengthening Council’s governance of, 
and response to, asbestos management. 
 
The Council is concerned that the suspension of the elected Council would destabilise the 
organisation further unnecessarily, potentially affecting the ability of the organisation to 
continue to deliver these activities, which may in fact diminish, rather than restore, 
community confidence in the Council. 
 
Blue Mountains City Council is a regional Council, with a relatively small population and 
limited resources. Despite those limitations the Council has a record of achievement and has 
been widely recognised as a well-managed and financially sound local government authority.  
 
The Council was recognised by the previous Minister as being "Fit for the Future". The 
Council recently received a clear audit report.  
 
The Council has introduced many innovative programs in the City. We have paid down our 
debt. We have made very significant progress in undertaking core infrastructure works and 
introducing new community facilities. The Council has enjoyed wide community support.  
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Positive social media coverage of this matter in the few days since the Council was issued 
with a Notice of Suspension on Wednesday 13 December, and unprecedented attendance 
of community members at the Council’s Extraordinary Council Meeting on Friday 15 
December in support of BMCC, is an indicator of the high regard in which Blue Mountains 
City Council is held; its record of achievement, and concern for procedural fairness and 
democratic principles. 
 
We strongly believe that any change in the leadership of the Council at this time would be 
detrimental to community confidence in Council to address the asbestos management 
issues. 
 
5.3 Council response 
 
The Council is of the view that much of the media coverage of Council’s management of 
asbestos has presented an inaccurate account of events, which has led to a detrimental 
impact on procedural fairness for the Council in addressing concerns of the NSW 
Government. 
 
Building and improving confidence and trust with all internal and external stakeholders is a 
major focus of the organisation. The Council has clearly demonstrated its responsiveness to 
community concerns in relation to asbestos management evidenced by its regular and open 
communication with the community, stakeholders and employees to ensure appropriate 
awareness of Council’s interaction with regulatory agencies; its own corporate and 
governance initiatives; and associated impacts on service delivery. 
 
Council capably delivers a broad range of communication and engagement activities guided 
by its Corporate Communication Strategy r e l a t i n g  t o  i t s  organisational priorities, 
now and in the future. The Council successfully implements both public and internal 
communications using a variety of appropriate media that is consistent with our objectives 
and is responsive to the needs of different stakeholders and any changing operational 
circumstances. 
 
Further, Council’s existing Asbestos Management Plan, Asbestos Management Policy and 
Implementation Plan, include actions relating to communications, consultation, and the 
provision of information & training. In particular, the Implementation Plan (the roll out of the 
Asbestos Management Plan) addresses the need for effective stakeholder communication, 
including the task of developing an Asbestos Management Plan Roll out Communications 
Strategy.  
 
We are in the process of developing the Asbestos Management Communications Plan. This 
will  address the complexity of communications needed in three key areas (a) moving 
forward implementing the Asbestos Management Plan (b) dealing with historical and current 
issues such as incidents/finds and (c) responding to community concerns about 
incidents/finds and press coverage. Such a Communications Plan will allow Council to move 
to a stage where we have regular, consistent, informative and positive communications on 
(a)-(c) above. 
 
Notwithstanding the community concerns in relation to current asbestos management 
matters, the Council has a record of achievement and has enjoyed wide community support. 
Therefore, the Council is well positioned to meet the expectations of its community and 
stakeholders and the Minister to restore and maintain community confidence in the Council’s 
capacity to address asbestos management issues. 
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6.0 Independent governance to oversee investigation of past 
actions and implementation of future strategies 

 
6.1 Issue raised by the Minister 
 
Council requires a period of independent governance to oversee the investigation of past 
actions and the implementation of future strategies to ensure that Council meets its 
legislative responsibilities in relation to asbestos management. 
 
6.2 Discussion 
 
The Minister's Notice refers to the SafeWork investigation announced by the Minister for 
Better Regulation on 11 December 2017. However, the Council understands that the final 
issue identified by the Minister is intended to relate to a broad "investigation" of the Council's 
past actions (as an organisation) in relation to asbestos management and to the 
consideration and implementation by the Council of future strategies in relation to asbestos 
management. 
 
On the first issue, the Council has not been content to initiate internal assessments of the 
Council's past actions and understandings. Instead, the Council has appointed Mr Michael 
Tooma to conduct an independent investigation, which will address the history of the 
Council's asbestos management, decisions taken by the Council from time to time and, the 
reasons for past inadequacies in systems and management. Mr Tooma will make 
recommendations concerning strategies, systems and procedures that the Council should 
implement. 
 
Mr Tooma's investigation will result in a publicly available report. The Council considered 
that an external and independent investigation was required to ensure that the governing 
body received such a report, to allow it to make decisions that were soundly based, on the 
best available legal and technical advice. 
 
As the Minster is aware, any investigation conducted by SafeWork NSW under the WHS Act 
will be conducted by SafeWork as regulator. The WHS Act does not provide for the conduct 
of open investigations by SafeWork which result in publicly available investigation reports. 
 
As noted in Section 7.0 of this submission, it is proposed that the Council also invites the 
Minister to make a Performance Improvement Order (PIO) under s438A of the Act. A Draft 
PIO is put forward for the Minister’s consideration within Section 7.0. 
 
The Draft PIO would result in Mr Tooma's appointment as technical advisor to the Council, 
and would require the Council to fully cooperate with Mr Tooma in the conduct of his open 
investigation. In that investigation Mr Tooma will liaise with the regulators. The investigation 
will result in a report that will be delivered to the Council no later than 31 March 2018. That 
report will be given to the Minister and will be publicly available. 
 
Mr Tooma's role as investigator, and as technical advisor appointed under the proposed 
PIO, will be totally independent of the Council. If the Minister responds to the Council's 
invitation, and makes the proposed PIO, then she can be certain that all of the facts and 
matters relevant to the Council's asbestos management history will be publicly available. No 
information will be put aside or suppressed. 
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Mr Tooma, acting as independent investigator and technical advisor, will bring to bear on all 
relevant issues his independent consideration, his independent recommendations and his 
oversight of the implementation of those recommendations, all within the framework of an 
enforceable PIO made by the Minister under s438A. 
 
In this proposed submission, the Minister’s final issue and concern will be comprehensively 
addressed through the mechanisms proposed by the Council. Further, given that Mr 
Tooma's report will be completed in a little over three months time, the Council's action will 
be prompt as well as effective. 
 
6.3 Council response 
 
Given the rigorous steps taken by the elected Councillors, acting as governing body, 
including the initiation of Mr Tooma's investigation, and the Council's invitation to the Minister 
that she considers making a performance improvement order, there is no reason to believe 
that the elected Councillors cannot and will not take  all steps that are required to ensure that 
past actions and events are appropriately investigated and that appropriate systems and 
procedures for the Council's management of asbestos and asbestos related risks are put in 
place.  
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7.0 Alternative proposal to address matters raised by Minister 
 
7.1 Framework of Council response to asbestos management 
 
This report has set out the measures that the Council is taking to improve its management of 
asbestos.  Those measures include: 

 appointment of a Chief Safety Officer. 
 strengthening of the Council’s governance and structure for managing asbestos  
 reallocating the Council’s financial and staff resources to ensure its safety 

obligations are met.   
 adopting an Asbestos Management Plan, which has been accepted by SafeWork, 

which provides an appropriate framework for implementation by February 2018. 
 working to adhere to the compliance framework set by the appropriate regulators 
 under direction of GM and CSO, the organisation is implementing methodologies in 

respect of Health, Safety, Environment and Quality (HSEQ). 
 

With each of these elements in play, this submission seeks a measured response from the 
NSW Government in supporting the processes that are in place.  
 
7.2 Alternate mechanisms to manage Council performance  
 
One of the concerns raised by the Minister is that although steps have been taken to 
respond to SafeWork and the EPA, the “elected council body remains unchanged”.  It is 
unclear on what basis such a change is contemplated.  Beyond obligations of the governing 
body, the Minister does not identify any actions of the elected body in relation to asbestos 
management that would warrant suspension.  This is moreover the case as the Council is 
working to adhere to the compliance periods set by the regulators. 
 
Asbestos management deals primarily with operational matters and maintenance of assets.  
The Council acknowledges that improvements to policy, systems and resourcing are 
required to meet the standards for asbestos management.  In such an instance, the 
performance management provisions of the Local Government Act 1993 provide an 
alternate and appropriate mechanism.  
 
Against this background, the Minister seeks to suspend the councillors and appoint an 
administrator.  An administrator would not only be required to resolve operational matters 
about asbestos, but would become responsible for all functions of the elected body.  The 
question for the Council and the community is whether suspension of the governing body is 
a proportionate response. 

 
7.3 Performance Improvement order proposal 
 
Alternatively, the concerns of the Minister about the performance of the Council in its 
management of asbestos, which is the sole issue identified by the Government, could be 
addressed by other mechanisms under the Act.  This involves the retention of the elected 
body and appointment by the Minister of a temporary advisor.    
 
Part 6 (Performance Management) of Chapter 13 provides for performance improvement 
order under the Local Government Act 1993.  This is a more targeted response compared to 
suspension of the elected body.  It makes provision for a compliance framework, which can 
be integrated with the regime of clean-up notices or prohibition notices.  The Act also 
provides for a temporary advisor to be appointed by the Minister, with such a position to be 

253



Blue Mountains City Council Submission to the Minister for Local Government 
Proposed Suspension of the Council 
 
 

 

F11207 – 17/264773  Page 41 of 50 

 

funded by the Council.  The elected body and the staff would be required by the Act to co-
operate with the temporary advisor in carrying out their duties to improve performance 
around asbestos management.  
 
Without responsibility for governing all functions of the City, the temporary advisor could 
have the requisite specialist skills to administer safety system and culture within the 
organisation.  
 
A document titled "DRAFT TERMS OF PERFORMANCE IMPROVEMENT ORDER FOR 
COUNCIL CONSIDERATION" (Draft PIO) is provided below. It is recommended that the 
Council considers the Minister to make an order pursuant to s438A of the Act either in terms 
of the Draft PIO or in such other terms as you consider to be appropriate. 
 
The Draft PIO is comprehensive. If the Minister did make an order in the suggested terms 
then she could be confident that all of the actions required to improve the Council's 
performance in relation to asbestos management, and the introduction of new systems and 
processes, would be fully implemented. 
 
Under the draft PIO the Council would also be required to fully cooperate with Mr Michael 
Tooma in the conduct of his independent investigation. That investigation was established by 
resolutions of the Council passed at the meeting on 14 November 2017, with the Terms of 
Reference revisited and broadened at the Ordinary meeting held on 12 December 2017. 
 
Mr Tooma has the qualifications, experience and capacity to conduct a comprehensive 
independent investigation, make findings and recommendations to the Council and provide 
expert advice to the Council, as temporary advisor proposed to be appointed under the Draft 
PIO. 
 
Mr Tooma has proposed a timetable for the conduct of his independent investigation, which 
will see the investigation finalised, and his final report delivered to the Council by 31 March 
2017. Under the Draft PIO a copy of that final report would be available to you within 7 days 
of the receipt of the report by the Council. 
 
7.4 Enforceable  Undertaking with SafeWork NSW. 
 
The Council stands ready to enter into an enforceable undertaking with SafeWork. While 
expressing its commitment to take that step, subject to the agreement of SafeWork, the 
Council acknowledges that the conclusion of an enforceable undertaking is at this stage 
premature. That step should await the outcome of Mr Tooma's independent investigation.  
 
The Minister will be aware that this step was taken by Liverpool City Council (LCC), with the 
agreement of SafeWork, to manage LCC's response to asbestos issues. 
 
This further step would also appropriately respond to your serious concerns  as Minister, 
while  ensuring the Council's continued focus on SafeWork compliance requirements.   
 
An enforceable undertaking would be directed over the longer term to embedding best 
practice in asbestos management by the Council.  With such a framework in place between 
the NSW Government and Blue Mountains City Council, the regulators and the Council can 
focus on asbestos management and the safety of  the Council's staff and the community. 
 
In understanding the scale of the Liverpool asbestos problem, some $13 million had been 
expended in 18 months.  This was followed by $4 million, then $3 million per year.  By way 
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of comparison, the Council has allocated $800,000 this year to  ensure a full response to the 
identified asbestos  issues before the Council.   
 
The challenge of asbestos management 
 
In making its submission to the Minister, the Council draws the Minister’s attention to the NSW 
Ombudsman’s April 2017 Report into “Asbestos: How NSW Government Agencies deal with the 
problem” which identifies some of the challenges faced by the local government sector in 
asbestos management.  The Ombudsman’s report identifies that in August 2016 only 62 out of 
152 councils had promulgated the Model Asbestos Policy as directed by the Office of Local 
Government, which forms the basis of the Blue Mountains Asbestos Management Plan.  
 
The approach of SafeWork to a possible enforceable undertaking is set out at the end of this 
section. The asbestos management challenge faced by the Council lends itself to the 
structured approach set out by SafeWork for enforceable undertakings, and will enable the 
Council to work with SafeWork to set best practice models for asbestos management .   

7.5 Timeframes and key deliverables 
 
The duration of the performance improvement order, and tenure of the temporary advisor, 
could be for three months or for such longer period as is required to comply with the 
improvement, clean-up  and prohibition notices issued by the appropriate regulators. 
 
An  enforceable undertaking  between Blue Mountains City Council and SafeWork could be 
finalised after Mr Tooma's report is received,  taking into account the contents of that report 
and the then prevailing circumstances of the sites involved and the  stage reached in the 
regulatory investigations   then underway. 
 
One  key deliverable of the performance  improvement order and enforceable undertaking 
will remain the full and ongoing implementation of the Council’s Asbestos Management Plan 
and its integration into the organisation.   
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DRAFT TERMS OF PERFORMANCE IMPROVEMENT ORDER FOR MINISTER’S 
CONSIDERATION 

 

Local Government Act 1993 

  Order under section 438A 

 

I, the Minister for Local Government, issue this Performance Improvement Order to the Council 
and/or persons specified in Schedule 1 to undertake the actions described in Schedule 2 within the 
period specified in Schedule 2.  

I hereby appoint the person specified in Schedule 3 as a temporary adviser to Council to exercise 
the functions, and for the term, specified in Schedule 3.  

This Order takes effect upon service on the Council. 

Dated:  

 

 

The Hon Gabrielle Upton MP 

Minister for Local Government 

 

__________________________ 

SCHEDULE 1 

Blue Mountains City Council 

__________________________ 

SCHEDULE 2 

Reasons for Order – section 438A(3)(a)  

1. There are questions as to whether the Council has complied with its legislative 
responsibilities, standards or guidelines with respect to the management of asbestos. 

2. It is necessary for an independent investigation to be undertaken by a health and 
safety expert as an additional intervention action.  That investigation must make 
factual findings about what has occurred in relation to asbestos management at the 
Council and provide recommendations for corrective actions if necessary. 

3. I believe the appointment of a temporary adviser to assist the Council in meeting the 
actions required is reasonably necessary in the circumstances. 

Action required to improve performance – section 438A(3)(b) 
1. That Council utilise the services of the temporary adviser appointed under Schedule 

3 to conduct an independent investigation into Council's systems and processes for 
asbestos management. 

2. That Council fully co-operate with the investigation conducted by the temporary 
advisor appointed under Schedule 3. 

3. Upon receipt of the Final Report of the temporary advisor, the Council must develop 
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an implementation plan acceptable to the Minister that addresses the findings and 
recommendations of the temporary advisor's final report. 

4. The implementation plan must: 
a. Demonstrate how Council will address the findings and recommendations in 

the Report. 
b. Demonstrate how Council will address any additional risks and areas of non-

compliance in Council's controls and processes. 
c. Identify specific completion dates. 
d. Identify the person/s responsible for implementation activities. 
e. Identify what, if any, additional resources are required to give effect to the 

plan. 
5. If the plan is satisfactory to the Minister, the Council is to adopt the plan and 

commence its implementation. 
Period for compliance with Order 

1. Temporary Advisor's Asbestos Investigation Report: Council must provide the 
Minister with a copy of the temporary advisor's final report within 7 days of Council's 
receipt of the report. 

2. Council's Response to Asbestos Investigation Report: Council must provide the 
Minister with a report containing an implementation plan within 4 weeks from the date 
of Council's receipt of the temporary advisor's Asbestos Investigation Report. 

3. Implementation Plan Progress Update Report: Council must provide the Minister with 
a written report on its progress against the implementation plan within 12 weeks of 
the Minister indicating to the Council satisfaction with the implementation plan. 

Evidence to be provided for the above items 

1. Temporary Advisor's Asbestos Investigation Final Report. 
2. Council's Response to Asbestos Investigation Report: A copy of Council's 

implementation plan. 
3. Implementation Plan Progress Update Report: Documentary evidence to substantiate 

the actions taken and any improvement to Council's performance against the 
implementation plan. 

 

SCHEDULE 3 

Appointment of temporary adviser 

Pursuant to section 438G of the Local Government Act 1993, that Michael Tooma of the law 
firm Clyde & Co be appointed as a temporary advisor to Blue Mountains City Council for the 
period up to the Council's submission of the final report to the Minister.  
 
The temporary adviser shall have the following functions:  

(i) to conduct an independent investigation into asbestos management at the 
Council;  

(ii) to investigate the matters listed in the Terms of Reference dated 13 December 
2017; 

(iii) to consult with SafeWork NSW and the United Services Union at regular intervals 
during the investigation; 

(iv) to seek written and oral submissions from interested parties on matters related to 
the Council's management of asbestos; 

(v) to review all relevant documents and interview all relevant persons who may have 
information relevant to the investigation; 

(vi) to provide Council with an investigation report containing findings and 
recommendations on the matters listed in the Terms of Reference by 31 March 
2018; 
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(vii)  to provide advice and assistance to Council for the purpose of ensuring that it 
complies with the Performance Improvement Order; 

(viii) to undertake a review and evaluation of Council's implementation plan responding 
to the temporary advisor's report; and 

(ix) to provide assistance to Council in identifying any additional issues associated 
with Council's systems, plans, registers, processes and practices for asbestos 
management. 

 
The temporary adviser is appointed for the period until the Minister is provided with the 
implementation plan for responding to the temporary advisor's investigation report.  
 
Pursuant to section 438G(7) of the Local Government Act 1993, the temporary adviser shall 
be paid from the Council's funds for the period of the appointment.  
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SAFEWORK ENFORCEABLE UNDERTAKINGS 
We may accept an enforceable undertaking (also known as a work health and 
safety undertaking), as an alternative to prosecution through the courts. 

An enforceable undertaking is a legally binding agreement between us and the person who 
proposed the undertaking. The person is obliged to carry out the specific activities outlined in the 
undertaking. The activities may be substantial. 

An enforceable undertaking cannot be accepted for a contravention or alleged contravention for a 
category one offence. 

An enforceable undertaking (rather than a prosecution) will only be accepted if it 
demonstrates  three main principals: 

 benefits to the workplace 

 benefits to their industry 

 benefits to the community 

When a proposed enforceable undertaking is accepted, any legal proceedings connected to the 
alleged contravention are discontinued. Where legal proceedings have not been started, 
acceptance of the undertaking means no proceedings will be started (as long as the undertaking 
is not contravened). 

We are not compelled to accept a proposal for an undertaking. 

An example of an enforceable undertaking might be: 

We have alleged WHS breaches on a construction site following a worker falling from scaffolding 
and being injured.  Rather than facing a prosecution through the courts, we agree with the 
business that they will carry out substantial activities so that the incident does not happen again 
and to improve its overall safety performance. 

These activities include: 

 developing online induction training and toolbox talk sessions on safety rules for high risk 
activities, including working on scaffolding 

 delivering a safety leadership training program for managers and supervisors 

 increasing resources for supervisors to assist in effective supervision 

 developing a due diligence program and supporting documentation for senior management 

 presenting the lessons learnt from the incident and safety improvements to an industry forum 

 funding a work placement for a student 

 sharing safety knowledge through a small business assistance program 

 sharing knowledge on safety awareness through a community education program 
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 committing to third party audits of the company's occupational health and safety management 
system 

This is only an example of the types of activities which might be agreed. Every enforceable 
undertaking is different. 

Benefits of an enforceable undertaking 

An enforceable undertaking: 

 provides for significant and on-going commitments that aim to achieve improved WHS and 
compliance 

 provides an opportunity for organisational reform 

 provides an opportunity for the person to communicate to their industry peers and the 
community generally about the consequences of unsafe work practices and the opportunities 
that putting in place safe work practices can bring 

What makes up an enforceable undertaking 

An enforceable undertaking must contain this information: 

 particulars about the person proposing the enforceable undertaking 

 details of the contravention or alleged contravention 

 an acknowledgment that the regulator has alleged a contravention has occurred 

 a statement of assurance about future WHS behaviour 

 a statement of regret that the incident occurred 

The enforceable terms include: 

 commitment to publish the enforceable undertaking 

 commitment to cease the behaviour that led to the contravention or alleged contravention 

 a commitment to the ongoing effective management of WHS risks 

 providing details of long term, sustainable and measurable work health and safety initiatives 
that will be delivered to benefit workers, industry and the community 

 agreement to disseminate information about the undertaking within the workplace 

 where required, implement and maintain an acceptable occupational health and safety 
management system (OHSMS) 

 where required, undertake auditing of the OHSMS by a suitably qualified third party auditor, 
forward reports arising from the audits to the regulator, and implement the agreed actions 
arising from the report 
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PROCESS OF AN ENFORCEABLE UNDERTAKING 

An undertaking may be proposed by a person, who has or is alleged to have contravened 
the Work Health and Safety Act 2011(WHS Act 2011). 

To find out more about enforceable undertakings or to engage our pre-proposal advisory service, 
email enforceable.undertakings@safework.nsw.gov.au. 

Evaluation of an enforceable undertaking 

The evaluation process takes into account: 

 the circumstances surrounding the incident 

 the proposed enforceable undertaking's merits and benefits 

 the person's financial ability to meet the terms of the proposed undertaking 

 the significance of the commitment compared to the capability of the person 

 the person's compliance history 

 the support the person has provided to injured person/s 

 the input from injured person/s 

 the likely outcome should the matter be dealt with through legal proceedings 

 if the incident involves a fatality or a very serious injury, any exceptional circumstances 
detailed by the proposer 

Proposals are considered on a case-by-case basis. 

Verification of an enforceable undertaking 

If we accept an enforceable undertaking, an inspector will be allocated to work with the 
person/business to verify that the specific activities outlined in the undertaking have been 
completed. 

This will involve: 

 regular dialogue between the inspector and the person/business who proposed the 
undertaking with a particular focus on clarifying and resolving issues at the earliest 
opportunity 

 the person/business providing periodic updates and evidence to the verifying inspector 
outlining progress and demonstrating completion of the specific activities contained in the 
undertaking 

 consultation and agreement with SafeWork prior to the release of all public facing content 
(e.g. manuals, external forums/conferences or advertising campaigns). 

Varying or withdrawing an enforceable undertaking 
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Undertakings may be withdrawn at any time before being accepted by us. After being accepted 
however, the WHS undertaking may only be varied or withdrawn with prior written agreement. 

PENALTIES FOR NON COMPLIANCE 

If an accepted WHS undertaking is not complied with, we may apply for a court order to enforce 
compliance or to discharge the undertaking. The court may impose a financial penalty. 

The maximum penalty for failure to comply is up to $250,000.  We may also seek to prosecute 
the original contravention or alleged contravention. 
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8.0 Conclusion 
 
The Minister has served a notice of intended suspension of the elected Councillors of Blue 
Mountains City Council.  In response to the invitation of the Minister, the Council has 
addressed each of the five reasons which have informed her preliminary belief that an 
interim administrator is required to restore the proper functioning of the Council in the 
management of asbestos. 
 
The Council acknowledges the seriousness of asbestos management and that performance 
of the Council needs to be improved to protect workers and the broader community. As an 
alternative, the Council suggests that a Performance Improvement Notice under the LG Act 
is an appropriate response.  Such orders also make provision for a temporary advisor to be 
appointed by the Minister, which would more appropriately support the Council’s 
commitment and delivery of the asbestos response.   
 
The Council has worked to improve the overall management of asbestos in Council-owned 
facilities and in the workplace, particularly since May 2017. In response to recent 
notifications of asbestos containing material on worksites and community buildings, Council 
has acted in a timely, cooperative, open and appropriate manner to respond to not only 
SafeWork requirements, but also additional requirements set by Council’s independent 
expert consultants. All notifications have either been addressed or are on target to be 
addressed within timeframes set by SafeWork.   
 
In this submission, the Council documents the deliberate steps being taken to address 
compliance requirements of SafeWork and the EPA. But more than this, it is proposed that 
the Council also commit in principle to work with SafeWork to enter into an Enforceable 
Undertaking with the regulator to ensure compliance. 
 
In taking account of the responses by the Council, and the governance arrangements now in 
place, together with any alternative measures that could be imposed by the Minister, the 
Council will be in a position to restore the confidence of its staff, the community and 
Government in its capacity to address asbestos management issues.  
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(i) 

ASBESTOS MANAGEMENT PLAN 

Procedure Objective 

These procedures are designed to implement the Asbestos Management Policy (policy 
reference no. 274).  
 
The objective of this procedure is to provide a plan of management for how asbestos or 
asbestos containing materials (ACM) will be managed at council workplaces to protect the 
health and safety of our workers, our customers and members of the community. 

Policy Ref. No: 274 

 

Peak Safety 
Steering Group 
Endorsement 
Date: 

N/A 

HPE Records 
Manager 
Record No: 

17/213993 PCT Endorsement 
Date: N/A 

Distribution: Internal ELT Meeting Date: 19 December 2017 

Status: Adopted 

 

 
 

Scope: This plan applies to workers 
associated with council 
including employees, 
contractors, tenants, 
consultants, and volunteers 
(as defined by the NSW Work 
Health and Safety Act 2011). 

Governing Policy: 

Asbestos Management 
Policy (policy reference 
no. 274) 

Lifespan: 4 years or following legislative 
changes 

Responsible 
Directorate/Group: 

Governance & Risk 

Next review: 4 years from adoption Contact Position: Manager, Governance & 
Risk 

Version History 
Version Adoption Date Reason for Change 

July 2017 23 June 2017 (ELT) Initial version 

September 2017 26 September /2017 BMCC consultation/review completed 

October 2017 20 October 2017 (ELT) Final Adopted Version 

December 2017 19 December 2017 (ELT) Revision to reflect Asbestos 
Management Taskforce arrangements 
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1.  Definitions and Abbreviations 

 
Term Definition 
AC Asbestos-containing 

Airborne 
asbestos 

Any fibres of asbestos small enough to be made airborne. For the 
purposes of monitoring airborne asbestos fibres, only respirable fibres are 
counted. 

AMP Asbestos Management Plan 

Asbestos The asbestiform varieties of mineral silicates belonging to the serpentine 
or amphibole groups of rock-forming minerals, including actinolite 
asbestos, grunerite (or amosite) asbestos (brown), anthophyllite asbestos, 
chrysotile asbestos (white), crocidolite asbestos (blue) and tremolite 
asbestos. 

Asbestos 
containing 
material 
(ACM) 

Any material or thing that, as part of its design, contains asbestos. 

Asbestos-
contaminated 
dust or debris 
(ACD) 

Dust or debris that has settled within a workplace and is (or assumed to 
be) contaminated with asbestos. 

Asbestos 
register 

A document that lists all identified (or assumed) asbestos in BMCC 
workplaces, assets, facilities and buildings. 

Asbestos-
related work 

Work involving asbestos (other than licensed asbestos removal work). For 
BMCC this is likely to include: 

• Sampling of ACM 
• Maintenance of, or service work on, non-friable asbestos or ACM 
• Management of in situ asbestos (e.g. sealing, encapsulation) 
• Urgent removal of <10m2 of non-friable asbestos 
• The transport and disposal of asbestos and asbestos waste 

Refer to s.419 of the NSW Work Health and Safety Regulation 2017 for 
other forms of asbestos-related work. 

Asbestos 
removalist 

A person conducting a business or undertaking who carries out asbestos 
removal work. 

Asbestos 
removal work 

• Work involving the removal of asbestos or ACM, or 
• Class A asbestos removal work or Class B asbestos removal work. 

Note. ‘Removal’ of asbestos or ACM includes removal of fixed materials as 
well as broken or damaged pieces which are not be affixed to a structure. 

ASQA Australian Skills Quality Authority 

BMCC Blue Mountains City Council 
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Term Definition 
Competent 
person 

A person who has acquired, through training, qualification or experience, 
the knowledge and skills to carry out the task. This may be: 
• A licensed contractor listed on the Staff Intranet, or 
• A trained council staff member (refer to s.6 of this Plan for competency 

requirements). 

CSR Customer Service Request 

Duty Holder A person who has a duty in relation to a matter under the NSW Work 
Health and Safety Act 2011. 

AEP Employee Assistance Program 

ELT Executive Leadership Team (BMCC) 

In-situ 
asbestos 

Asbestos or ACM fixed or installed in a structure, equipment or plant but 
does not include naturally occurring asbestos. 

Friable 
asbestos 

Material that is in a powder form or that can be crumbled, pulverised or 
reduced to a powder by hand pressure when dry, and contains asbestos. 

LEV Local Exhaust Ventilation 

Licensed 
asbestos 
removal work 

Asbestos removal work carried out by a Class A or Class B licensed 
asbestos removalist. 

NATA National Association of Testing Authorities 

Naturally 
occurring 
asbestos 
(NOA) 

The natural geological occurrence of asbestos minerals found in 
association with geological deposits including rock, sediment or soil. 

NEPM National Environmental Protection Measure 

Non-friable 
asbestos 

Material containing asbestos that is not friable asbestos, including material 
containing asbestos fibres reinforced with a bonding compound. 

NSW WHS 
Regulations 

Refer to both the NSW Work Health and Safety Act 2011 and NSW Work 
Health and Safety Regulations 2011. 

PPE Personal Protective Equipment 

RPE Respiratory Protective Equipment 

RTO Registered Training Organisation 

SOP Safe Operating Practice 

Worker People conducting work associated with council including employees, 
contractors, consultants, and volunteers (as defined by clause 7 of the 
Work Health and Safety Act 2011 (NSW). 

WRR Work Request Register 

WHS Work Health and Safety 
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2.  Related Documents 

This document should be read in conjunction with: 

• Blue Mountains City Council Asbestos Management Policy (policy reference no. 274) 

2.1  Related Legislation and Codes of Practice: 
For management of asbestos in the workplace: 
• Work Health and Safety Act 2011 (NSW) 
• Work Health and Safety Regulation 2017 (NSW) 
• How to Manage and Control Asbestos in the Workplace Code of Practice (SafeWork 

NSW, September 2016) 
• How to Safely Remove Asbestos Code of Practice (SafeWork NSW, September 2016) 

Council has regulatory responsibilities under the following legislation, policies and standards 
in situations where it is the appropriate regulatory authority or planning authority: 

• Contaminated Land Management Act 1997 (NSW) 
• Environmental Planning and Assessment Act 1979 (NSW) 
• Environmental Planning and Assessment Regulation 2000 (NSW) 
• Heritage Act 1977 (NSW) 
• Heritage Regulation 2010 (NSW) 
• Local Government Act 1993 (NSW) 
• Protection of the Environment Operations Act 1997 (NSW) 
• Protection of the Environment Operations (General) Regulation 2009 (NSW) 
• Protection of the Environment Operations (Waste) Regulation 2014 (NSW) 
• State Environmental Planning Policy (Exempt and Complying Development Codes) 

2008 
• State Environmental Planning Policy No. 55 – Remediation of Land 

3.  Introduction 

3.1  About This Plan 
Blue Mountains City Council (BMCC) is committed to managing risk associated with 
asbestos and asbestos containing material (ACM) at the workplace to eliminate or minimise 
risk of exposure. This Asbestos Management Plan (AMP) details BMCC’s approach towards 
managing asbestos hazards by documenting procedures designed to minimise the risk of 
exposure to asbestos for workers, customers and the public.  
 
This Plan applies to all BMCC workplaces including: 
• BMCC owned or leased premises where BMCC conducts work, 
• BMCC owned buildings provided under lease or agreement to other parties (e.g. child 

care centre, fire station), 
• Community facilities such as sporting facilities, amenities blocks and shelters, 
• BMCC facilities and assets such as machinery sheds and cottages, and 
• Places which become a BMCC workplace when work is conducted there (e.g. work in, 

on or near Telstra pit tops and stormwater pit tops, clean-up of orphaned/dumped 
asbestos waste, building inspections, scene of emergency, discovery of asbestos-
cement pipes during maintenance works). 
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BMCC is guided in its management of asbestos by the NSW Work Health and Safety 
Regulation 2017 (Chapter 8) which specifies obligations for the management of asbestos at 
workplaces, and is supported by the following SafeWork NSW Codes of Practice: 
• How to Manage and Control Asbestos in the Workplace Code Of Practice (Sept 2016) 
• How to Safely Remove Asbestos Code Of Practice (Sept 2016) 
 
When addressing asbestos matters, staff shall ensure that all relevant approvals have been 
obtained prior to works commencing (e.g. Part 5 EP&A Act, Heritage Act, National Parks & 
Wildlife).  
 
A ‘Model Asbestos Policy for NSW Councils’ was issued in November 2012 by Department 
of Premier and Cabinet as Director General’s guidelines under section 23A of the NSW 
Local Government Act 1993. These guidelines have been taken into account in the 
development of this Asbestos Management Plan (AMP).  
 
Refer to www.safework.nsw.gov.au/health-and-safety/safety-topics-a-z/asbestos for 
additional information.  

3.2  Asbestos Management Plan Workflows 
This Plan defines key workflows for managing asbestos and ACM at BMCC. A summary of 
the workflows is provided below. Full workflows (flowcharts) are included in Appendix 1 of 
this Plan.  
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4.  Responsibilities 

Position Responsibilities 
General Manager • Approve this Plan. 

• Ensure sufficient resources are provided and maintained to 
ensure compliance with the requirements of this Plan. 

Executive Leadership 
Team (ELT) 

• Endorse this Plan for GM Approval. 
• Provide organisational leadership and feedback on council-

wide asbestos matters. 
Peak Safety Steering 
Group 

• Endorse the Asbestos Management Plan. 

Manager, Governance & 
Risk 

• Develop, implement and maintain this Plan.  
• Include periodic audits of this Plan in the BMCC Assurance 

Plan. 
• Review, maintain and provide content to ensure the asbestos 

page(s) on the Staff Intranet are kept up-to-date. 
• Arrange and coordinate asbestos training activities. 
• Develop, implement and maintain Asbestos SOPs in line with 

SafeWork NSW requirements. 
• Implement the health monitoring requirements of this Plan. 
• Notify SafeWork NSW of health monitoring results as 

required. 
Manager, Community & 
Economic Outcomes 

• Resource Maintain and update the Master Asbestos Register. 
• Work with BMCC business areas to establish and maintain 

suitable communication mechanisms to facilitate update of 
the Corporate Asbestos Register. 

• Issue updated extracts of the Corporate Asbestos Register in 
a timely manner after changes to the Master Asbestos 
Register. 

• Ensure links to current versions of the Corporate Asbestos 
Register and extracts are maintained on the Staff Intranet. 

• Implement controls for management of refurbishment and 
demolition work as required by this Plan. 

• Ensure community and tenancy agreements, leases, 
contracts or other legally binding instruments include 
conditions related to prohibited works and activities to 
minimise the likelihood of disturbing asbestos or ACM. 

• Ensure that any actual or potential reported damage to 
asbestos or ACM in leased/tenanted facilities is reported as 
an incident to facilitate update of the Corporate Asbestos 
Register. 

Manager, Development 
& Customer Services 

• Assess development applications for approval under the 
NSW Environmental Planning and Assessment Act 1979. 

• Set conditions of consent for renovations, alterations, 
additions, demolitions or other developments requiring 
consent and which may involve disturbance of asbestos 
containing materials. 

• Monitor compliance with development conditions. 
• Apply conditions relating to development involving friable and 
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Position Responsibilities 
non-friable asbestos material under the relevant legislation 
and planning codes and as outlined in the AMP. 

• Approve demolition under the NSW Environmental Planning 
and Assessment Act 1979. 

• Arrange for Council certifiers approve development as 
complying development under the State Environmental 
Planning Policy (Exempt and Complying Development 
Codes) 2008. 

Manager, Libraries & 
Customer Service 

• Ensure asbestos-related scripts are maintained for call-centre 
staff using the CSR system.  

Asset Managers • Arrange for survey, identification and sampling of suspect 
asbestos containing materials. 

• Establish and maintain communication mechanisms to 
facilitate update of the Master Asbestos Register after 
changes to the condition or presence of ACM. 

• Ensure that any contractors engaged to undertake asbestos-
related work or asbestos removal work are appropriately 
licensed. 

• Arranging labelling or signage to indicate the presence of 
asbestos or ACM for their assets. 

Asset Condition 
Inspectors 

• Conduct visual inspections of the asbestos and ACM listed in 
the asbestos register as part of asset inspections. 

• Communicate details and records of changes to condition or 
accessibility of ACM noted in inspections to the Manager, 
Community & Economic Outcomes to facilitate update of the 
Corporate Asbestos Register. 

Program Leaders, 
Managers (incl. Facility 
Managers) and 
Supervisors 

• Ensure all staff and contractors working under their control 
are aware of and comply with this Plan. 

• Arrange for survey, identification and sampling of suspect 
asbestos containing materials. 

• Provide their workers with ready access to PPE required for 
asbestos-related work or work where asbestos may be 
disturbed. 

• Ensure all contractors working on ACM are aware of, and 
have access to, the asbestos register for the workplace. 

• Ensure an up-to-date copy of hardcopy asbestos register 
extracts are maintained at workplaces under their control (or 
in a suitable location for assets/facilities where work is not 
regularly undertaken). 

• Ensure updates to asbestos register extracts are 
communicated to workers under their control in a timely 
manner. 

• Ensure contractors engaged to undertake removal of 
asbestos for council are appropriately licensed. 

• Communicate details and records of asbestos-related work 
and licensed asbestos removal work to the Manager, 
Community & Economic Outcomes to facilitate update of the 
Corporate Asbestos Register. 
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Position Responsibilities 
All Workers • Comply with the procedures contained in this Plan to identify, 

manage and remove asbestos containing material. 
• Not impact on any confirmed or suspect asbestos or ACM 

without complying with this Plan. 
• Use provided PPE in accordance with information, training 

and instruction provided. 
• Bring to the attention of their Manager or Supervisor any 

suspect material(s) or asbestos incidents and report incidents 
as per the BMCC Incident Reporting and Investigation 
Procedure. 

5.  Identifying and Recording Asbestos and ACM 

5.1  Identifying Asbestos and ACM 

5.1.1  Asbestos Surveys 
The Manager, Governance & Risk has arranged for council-wide asbestos surveys of 
existing and acquired BMCC workplaces, assets, buildings and facilities by a specialist 
contractors to ensure that reliable baseline asbestos identification data is available. This 
information will be used by the Manager, Community & Economic Outcomes to develop and 
maintain the Corporate Asbestos Register. 
 
It is the ongoing responsibility of the Asset Managers listed on the BMCC ‘Asbestos’ page on 
the Staff Intranet to ensure, so far as is reasonably practicable, that asbestos surveys are 
conducted at workplaces and residences under their control if suspect material is found and 
it is not included on the Corporate Asbestos Register or extracts for individual locations. The 
Manager, Governance & Risk will review, maintain and provide content to ensure the 
asbestos page(s) on the Staff Intranet are kept up-to-date. 
 
When engaging a specialist company to conduct asbestos surveys, the scope of works 
should seek to ensure that condition and risk assessment processes are consistent with the 
risk levels defined in s.5.4 of this Plan where possible. This will assist in ensuring timely 
update of the Corporate Asbestos Register.  
 
A list of asbestos and ACM found in residential and commercial/industrial settings is included 
in Appendix 2 to this Plan to assist Asset Managers in determining the likelihood of asbestos 
being present in specific assets. Further guidance may be obtained from s.2 of the SafeWork 
NSW How to Manage and Control Asbestos in the Workplace Code of Practice (Sept 2016). 
 
Note. As per s.422 of the WHS Regulation 2011, ‘persons with management or control of a 
workplace’ have a duty to identify asbestos and ACM in the workplace. As such, there may 
be more than one person in the workplace responsible for this duty (e.g. BMCC Asset 
Manager or Facility Manager, non-residential tenants or property managers). It is important 
that all duty holders consult, cooperate and coordinate with each other. Refer to s.7.3 of this 
Plan for further information on consultation with other duty holders. 
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5.1.2  Assuming Asbestos or ACM is Present 
In all instances, BMCC workers will assume the material is asbestos or ACM if it cannot be 
identified (and has not been identified in asbestos registers) and it is believed it may be 
asbestos or ACM. If there is uncertainty as to whether asbestos is present, workers can 
either assume asbestos is present or have a sample analysed (refer to s.5.2 below), 
however in some cases (e.g. removal of small amounts of friable or non-friable asbestos) it 
can be more cost effective to assume the presence of asbestos and have the material 
removed, than to have a sample taken and analysed.  
 
For the purposes of identifying asbestos and creating asbestos registers, BMCC can 
assume asbestos or ACM is not present as long as this assumption is based on reasonable 
grounds, which may include: 
• A workplace is constructed post 1990 and there is no plant or equipment made prior to 

2004, or 
• Pre-2004 buildings where the building is constructed (including the roof) wholly of 

metal, brick or concrete, and has no internal walls that are made of fibro, gyprock or 
similar cladding (e.g. corrugated iron shed or a colorbond type warehouse building 
constructed of double brick with bare brick internally).  

 
This section does not apply to naturally occurring asbestos (refer to s.10 of this Plan for 
details). 

5.1.3  Inaccessible Areas 
In many cases, asbestos surveys do not cover inaccessible areas identified during the 
inspection. These may include wall cavities, ceiling voids, height restricted areas, service 
shafts, ducts, internal areas of equipment and machinery, areas concealed within the 
building structure, or energised services such as electrical switchboards. The locations of 
inaccessible areas identified in surveys is recorded in the Corporate Asbestos Register. 
Asbestos will be presumed to be present in all inaccessible areas until removed or confirmed 
through testing that it does not, in fact, contain asbestos. Works carried out in these areas 
which may disturb asbestos will require an asbestos survey to be carried out prior to works. 

5.2  Material Sampling and Analysis 
BMCC may choose to identify asbestos or asbestos containing material by arranging for a 
sample (e.g. a small piece) to be analysed. Only a trained council staff member or licensed 
contractor may take the samples because of risk of fibres being released during the process. 
If the sampling process is conducted incorrectly, it can be more hazardous than leaving the 
material alone.  
 
Where BMCC arranges sampling of asbestos containing material, this will be undertaken by: 
• A trained BMCC staff member in accordance with documented procedures consistent 

with Asbestos SOP 1: Asbestos Sampling, or 
• A licensed contractor. 
 
Analysis of any samples taken will be carried out by a National Association of Testing 
Authorities (NATA) accredited laboratory or one that is approved or operated by SafeWork 
NSW. 
 
A list of trained staff, licensed contractors and local NATA accredited labs is maintained on 
the Staff Intranet. 
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Records of sampling by BMCC staff and contractors will be retained in HPE Records 
Manager. 

5.3  Asbestos Registers 

5.3.1  Corporate Asbestos Register 
The Manager, Community & Economic Outcomes will develop and maintain a BMCC-wide 
Corporate Asbestos Register. The Corporate Asbestos Register will collate: 
• Results of historical asbestos surveys carried out prior to initial issue of this Plan, 
• Results of asbestos surveys carried out where further asbestos or ACM is identified, 

and for newly acquired assets/facilities/buildings, 
• Updates to condition, accessibility or status resulting from incidents or works 

undertaken where asbestos is removed from, disturbed, sealed or enclosed, 
• Updates to condition, accessibility or status noted in asset condition inspections, and 
• Orphaned/dumped waste in bushland areas, parks and community facilities under 

control of BMCC (excluding kerbside and waste management facilities). 
 
The Manager, Community & Economic Outcomes will maintain electronic versions of the 
Corporate Asset Register in HPE Records Manager, with a link to the current version on the 
Staff Intranet. 
 
Note: An asbestos register is not required for asbestos locations in BMCC operated landfill 
cells, or when: 
• The facility is a building that was constructed after 31 December 2003, 
• No asbestos has been identified at the facility, and 
• No asbestos is likely to be present at the facility from time to time (e.g. from reused 

building materials, from automotive or equipment components). 

5.3.2  Keeping Asbestos Registers Up-To-Date 
At BMCC there are numerous sources of inputs to the Corporate Asbestos Register (e.g. 
after discovery of ACM in a building, changes to the condition of ACM in BMCC 
assets/facilities/buildings resulting from works or incidents. The Manager, Community & 
Economic Outcomes will work with relevant business units to develop and implement 
documented workflows, procedures and practices for communication of information and 
records from these sources necessary to facilitate update of the Corporate Asbestos 
Register: 
• Incidents involving asbestos, 
• Changes to the status, condition or accessibility of ACM resulting from works 

undertaken, and 
• New ACM being identified in the workplace or asset. 
 
The Manager, Community & Economic Outcomes will ensure changes to risk levels 
identified from asbestos surveys, inspections and asbestos-related work are communicated 
to the relevant Asset Manager where required, who shall arrange for any works to be 
undertaken consistent with the risk levels defined in s.5.4 of this Plan. 
 
Details of any works undertaken on asbestos (including relevant forms, reports and/or 
clearance certificates) must be sent to the Corporate Asbestos Register group email at 
asbestosregister@bmcc.nsw.gov.au as per Workflow 2: Updating Asbestos Registers (see 
Appendix 1). 
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5.3.3  Extracts from the Corporate Asbestos Register 
The Manager, Community & Economic Outcomes will use the Corporate Asbestos Register, 
together with relevant results of asbestos surveys, to develop site-specific extracts (i.e. site-
specific asbestos registers). Extracts will be developed for each workplace or facility actively 
managed by a Facility Manager or other party, and where asbestos has been identified or 
assumed (including tenanted facilities or other assets/buildings under commercial or 
community agreements/leases).  
 
Extracts may include the following, depending on the audience: 
• Cover page with introduction/purpose/explanation, facility name, address/location, 
• Simple statement regarding asbestos hazards and safety of persons if asbestos is not 

disturbed.  
• Date(s) the asbestos or ACM was identified, 
• Summary of the Corporate Asbestos Register specific to the location, including 

photographs to visually show the location of the asbestos or ACM, 
• For BMCC workplaces, a link to the Staff Intranet where an electronic copy of register 

can be located,  
• Statement that, according to the NSW WHS Regulation 2011, the register must be 

readily available to workers, their health and safety representatives and other persons 
such as contractors who will perform work where there is a risk of disturbing ACM, 

• Details of any inaccessible areas which are assumed to contain asbestos (this 
information should be available from the asbestos survey), 

• Contact details for the reader to obtain further information regarding the asbestos 
register for the site (this will differ depending on whether the audience is a BMCC 
workplace or a leased/community agreement asset/facility/building),  

• Version history, and 
• Instructions to destroy the previous version and replace with the updated version. 
 
Changes to the Corporate Asbestos Register where further asbestos or ACM is identified at 
the workplace, or updates where asbestos is removed from or disturbed, sealed or enclosed 
at the workplace will trigger an update to extracts.  
 
The Manager, Community & Economic Outcomes will arrange for initial and updated copies 
of extracts to be distributed to each location for which they are prepared. Recipients may 
include, but are not limited to: 
• Asset Manager 
• Facility Manager 
• Lessee and/or property agent, 
• Community agreement holders, and/or 
• Placed in a suitable location in buildings occupied by third parties under agreement, 

such as community halls.  
 
The Facility Manager (or equivalent) should ensure previous hardcopy versions of extracts 
are removed from use after updates are issued. Electronic versions of extracts will be 
maintained in HPE Records Manager. For BMCC workplaces, a link to the current version 
will be included on the Staff Intranet. It is important to note that the ‘controlled’ version of 
extracts are maintained by the Manager, Community & Economic Outcomes, and they 
should be contacted to clarify any confusion regarding the currency of a version. 
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5.3.4  Reviewing and Revising Asbestos Registers (Asset Inspections) 
Manager, City Presentation will develop and implement an annual program of 
asset/facility/building condition inspections for entries on the Corporate Asbestos Register. 
The frequency of inspection shall be consistent with the current risk level for the 
asset/building/facility in the Corporate Asbestos Register and the frequencies defined in 
s.5.4 of this Plan. The Manager, City Presentation will obtain endorsement of inspection 
programs from the Manager, Community and Economic Outcomes prior to commencement 
of each year’s program. 
 
When conducting condition inspections at each location, inspectors will carry out a visual 
inspection of the asbestos and ACM listed in the asbestos register to reassess its condition 
(including any labels) and accessibility. The Manager, City Presentation will ensure timely 
completion of inspection programs. Inspections results will be documented, with photos 
included where any changes to the condition of the asbestos or ACM when compared with 
the current asbestos register is noted. Manager, City Presentation will ensure records of 
inspections where changes to condition or accessibility are noted must be sent to the 
Corporate Asbestos Register group email at asbestosregister@bmcc.nsw.gov.au to enable 
update of the register. Information provided shall be comprehensive (e.g. inspection results, 
photos, notes), legible and traceable to the inspection. 
 
The Manager, Community & Economic Outcomes will ensure changes to risk levels 
identified from inspections are communicated to the relevant Asset Manager where required, 
who shall arrange for any works to be undertaken consistent with the risk levels defined in 
s.5.4 of this Plan. The Manager, City Presentation will consult with the Manager, Community 
& Economic Outcomes regarding potential impacts of works, and communications with user 
groups, prior to undertaking actions resulting from asbestos related asset inspections. 

5.4  Risk Assessment and Reasons for Management Decisions 
Where practicable, consideration will be given to the removal of ACM during renovation, 
refurbishment, and maintenance, rather than other interim control measures such as 
enclosure (only for non-friable asbestos), encapsulation (when the original asbestos bond is 
still intact) or sealing (where the sealed material is unlikely to be subject to mechanical 
damage).  
 
A risk assessment is carried out as part of the asbestos survey process (refer s.5.1 of this 
Plan) to assess the associated risks of the identified ACM. The risk assessment takes 
account of the condition of the ACM (e.g. whether they are friable or bonded and stable, and 
whether they liable to damage or deterioration), the likelihood of exposure, and whether the 
nature or location of any work to be carried out is likely to disturb the ACM. Decisions about 
control measures to protect workers, and re-inspection frequency, are made based on the 
assessed risks to health.  
 
The control measures used in the BMCC Corporate Asbestos Register are: 
 

Level ACM 
Classification 

ACM Condition & 
Accessibility Control Measures Inspection 

Frequency 
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Level ACM 
Classification 

ACM Condition & 
Accessibility Control Measures Inspection 

Frequency 

1 
Friable 

Not in a stable 
condition (including 
in soil) and there is 
a risk to health from 
exposure 

Removal by licensed 
asbestos removalist as 
soon as practicable Six-monthly 

Non-friable N/A N/A 

2 

Friable Stable condition 
and accessible 

Remove as soon as 
practicable. If removal is 
not immediately 
practicable, short-term 
control measures such as 
sealing and enclosure will 
be used until removal is 
possible 

Annual 
Non-friable 

Bonded but broken, 
damaged, in 
unstable condition 
or at risk of 
disturbance due to 
work activities 

3 

Friable N/A N/A 

3 Years 
Non-friable 

Bonded, in 
good/stable 
condition and 
accessible 

Minimise disturbance and 
re-seal or encapsulate. 

4 

Friable N/A N/A 

4 Years 
Non-friable 

Any remaining 
ACM, accessible or 
inaccessible 

Clearly label, where 
practicable, and regularly 
inspect to ensure they are 
not deteriorating or 
otherwise contributing to an 
unacceptable health risk 

 
The control measures defined in this Plan reflect the following hierarchy of controls, 
consistent with the NSW Work Health and Safety Act 2011: 

1. Elimination/removal (most preferred); 
2. Isolation/enclosure/sealing; 
3. Engineering controls; 
4. Safe Operating Practices (administrative controls); and 
5. Personal Protective Equipment (PPE) (least preferred). 

5.5  Labelling and Signage 
Asset Managers (or equivalent) will arrange labelling or signage for their 
assets/facilities/buildings to indicate the presence of asbestos or ACM for their assets. 
Labelling and signage will be consistent with the requirements of this section of the Plan. 

5.5.1  Non-Public Areas 
Self-adhesive labels or other signage will be installed in prominent positions on or near 
asbestos or ACM located in non-public areas where maintenance/trades personnel may 
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operate from time-to-time, or where there is a risk of disturbance due to activities carried out 
there. Such areas typically include plant rooms, ceiling spaces and other inaccessible areas, 
service ducts, storage sheds and server rooms. The purpose of such labelling is to 
immediately bring to the attention of such personnel the presence of asbestos to avoid the 
inadvertent mechanical disturbance of the material via maintenance or other works.  
 
The location of labels will be consistent with the location of the asbestos or ACM listed in the 
Corporate Asbestos Register. If asbestos may be disturbed or people are likely to be 
exposed and it is not reasonably practicable to label asbestos directly, a prominent warning 
sign will be posted in its immediate vicinity. For example, if floor tiles have been identified as 
containing asbestos, an appropriate warning sign may be displayed on an adjacent wall. 
 
Examples of labels or signs that can be used to indicate the location or presence of asbestos 
or ACM are provided in Appendix B of the SafeWork NSW ‘How to Manage and Control 
Asbestos in the Workplace’ Code of Practice (Sept 2016). 
 
Where direct marking of asbestos is not appropriate, identifying the presence and location of 
asbestos to contractors such as plumbers, electricians and carpenters will be achieved by 
provision of the asbestos register for the site to the contractor prior to any work which may 
involve disturbance of asbestos. 

5.5.2  Public Areas, Community Facilities and Leased Facilities 
The primary means of identifying asbestos is the requirement to review the site’s asbestos 
register prior to commencing any work that may disturb asbestos. 
 
In some public areas, community facilities and leased facilities, labelling and signage may 
not be suitable due to public interest considerations or the potential for vandalism. Areas 
where labelling and/or signage may not be suitable include: 
• Public areas of BMCC workplaces (e.g. customer service areas), 
• Public areas of BMCC owned buildings provided under lease or agreement to other 

parties (e.g. child care centre, fire station), or 
• Community facilities such as halls, shelters, sporting facilities and amenities blocks. 
 
The relevant manager will have discretion regarding the installation of labelling in public 
areas, community facilities and leased facilities. Labelling and/or signage should be installed 
in these areas if there is a significant risk of disturbing asbestos due to the nature of the 
activities carried out. In these instances, labelling and/or signage may be needed to bring to 
the attention of users the presence of asbestos, and to facilitate appropriate and timely 
response in the event of accidental disturbance. 

6.  Training and Competency 

As required by the NSW WHS Regulations, BMCC will: 
• Provide any information, training, instruction or supervision that is necessary to protect 

all persons at the workplace from risks to their health and safety arising from work 
carried out as part of the conduct of BMCC business, and 

• Ensure workers who BMCC reasonably believes may be involved in asbestos removal 
work or asbestos-related work are trained in the identification, safe handling and 
suitable control measures for asbestos and ACM. 
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Competencies required of BMCC staff performing asbestos-related work are defined in 
s.8.1.1 of this Plan. Training will be arranged by the Manager, Governance & Risk as 
follows: 
 
Subject/Topic Audience Content/Details 
Induction New staff Overview of asbestos management at BMCC, 

including asbestos registers and the Asbestos 
Management Plan and Policy. Delivered as part 
of on-boarding process. 

Asbestos 
Management 
Plan 
Awareness 

All staff Overview of asbestos management at BMCC, 
including asbestos registers and the Asbestos 
Management Plan. Delivered as needed via 
toolbox talks, presentations, briefings, BMCC 
Team Brief and group instruction. 

Asbestos 
Awareness 

Trades/maintenance 
staff, asset inspectors 
and others who may 
come across ACM in 
their work activities. 

Delivered by an external provider, this training 
course must cover sources of ACM, health risks, 
legal obligations, safe work requirements and 
emergency procedures.  
Note. This course is not needed if Class B or 
Asbestos Removal Supervisor courses have 
been completed. 

Safe Operating 
Practices 
(SOPs) 

Staff (and relevant 
contractors) 
performing asbestos-
related work and other 
works to which the 
SOPs apply.  

This training may be one, or a combination, of 
face-to-face training, toolbox talks and/or fact 
sheets, and may be tailored to suit the audience 
(e.g. by including department-specific procedures 
and requirements which apply to the safe 
operating practices). 

Asbestos 
Removal 
(Class B) 

Staff involved in 
urgent asbestos 
removal work as per 
s.8.1 of this Plan. 

Class B Asbestos Removalist training course 
(generally 1 day) delivered by a registered 
training organisation (RTO) registered by the 
Australian Skills Quality Authority (ASQA) and 
approved by SafeWork NSW. 

Asbestos 
Sampling 

Staff involved in 
asbestos sampling as 
per s.8.1 of this Plan. 

Staff conducting asbestos sampling are required 
to hold the competencies required of: 
a) A Class B asbestos removalist (see row 

above),  
b) An Asbestos Removal Supervisor (which 

requires completion of a SafeWork NSW 
approved removal course which includes the 
‘Assessor: CPCCBC5014A – Conduct 
asbestos assessment associated with 
removal’ competency unit), or 

c) Asbestos Removal Supervisor (which 
requires completion of a SafeWork NSW 
approved removal course which includes the 
‘Supervisor:  CPCCBC4051A – Supervise 
asbestos removal’ unit of competency. 
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Records of training and competencies will be retained in HPE Records Manager and the 
online LEARN system. 

7.  Consultation and Communication 

7.1  Consultation With Workers 
Consultation with workers on work health and safety matters is carried out according to the 
BMCC Workplace Health & Safety Consultation Procedure.  

7.2  Communications 
Mechanisms utilised by BMCC to communicate on the requirements of this Plan and other 
asbestos-related matters include: 
• Training and competency activities (refer to s.6 of this Plan for details) 
• Staff Intranet 
• Emails 
• Team Briefs 
• Standard Operating Practices/Procedures  
• Pre-start meetings and toolbox talks 
• Safe Work Method Statements 
 
Extracts of the Corporate Asbestos Register will be communicated as per s.5.3 of this Plan. 
Links to BMCC asbestos-related documents are included on the Staff Intranet. 
 
The Staff Intranet is maintained to provide information on asbestos management and a tool 
to assist with effective implementation of this Plan. Content for this page is provided and 
controlled by Governance & Risk Branch and/or Manager, Community & Economic 
Outcomes.  

7.3  Consultation With Other Duty Holders 
As required by the NSW WHS Regulations, BMCC will consult, cooperate and coordinate 
asbestos management activities with tenants, landlords and property managers/agents so 
far as is reasonably practicable. Communicating and consulting with these people helps to 
increase the awareness of the potential health and safety risks of asbestos, and may include 
consultation prior to labelling, as part of asbestos-related work carried out at the workplace 
or as part of a refurbishment project.  
 
Refer to s.9 of this Plan for details on consultation required for licensed asbestos-removal 
work. 

8.  Asbestos Management and Control 

8.1  Asbestos-Related Work 

8.1.1  Conducting Asbestos-Related Work 
The NSW Work Health and Safety Regulation 2017 allows work to occur on asbestos in 
certain circumstances: this is referred to as ‘asbestos-related work’. At BMCC, trained staff 
are permitted to perform the following types of asbestos-related work if the work is carried 
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out according to the requirements in the table below, and any relevant BMCC Asbestos Safe 
Operating Practices (refer to s.8.4 of this Plan). 
 
Asbestos-Related 
Work Type 
Permitted by 
Council Staff 

Examples Competencies, 
Workflows & SOPs 

Sampling and 
identification of 
asbestos or ACM 

• Taking samples of a wall sheet to 
send for analysis. 

• Identification of asbestos in a 
workplace or in orphaned (dumped) 
waste. 

Staff conducting sampling 
must hold the 
competencies required by 
s.6 of this Plan. 
Sampling must be 
conducted in accordance 
with Asbestos SOP 1: 
Asbestos Sampling. 

Management of In-
Situ ACM (including 
maintenance of, or 
service work on, non-
friable asbestos or 
ACM, fixed or 
installed before 31 
December 2003) 

• Repairs to damaged asbestos 
sheeting. 

• Enclosure, encapsulation or sealing 
of asbestos sheeting. 

• Small incidental tasks that are of 
short duration that can be done 
quickly and safely within minimal 
control measures required to ensure 
safety - examples include cutting a 
small hole into an asbestos-
containing eave to install a cable, 
removal of an asbestos-containing 
vinyl tile to install a plumbing fixture, 
hand-drilling a few holes into an 
asbestos-containing sheet to attach 
a fitting or the partial dismantling of 
a structure or plant to remove ACM 
such as gaskets or brake 
components for the purpose of 
cleaning or repair. 

Where practicable, 
removal of ACM is 
preferred. Asbestos 
Management Plan 
Workflow 4: Managing In-
Situ ACM (included in 
Appendix 1 of this Plan) 
must be applied to all 
decisions involving 
potential disturbance of 
ACM for 
management/maintenance 
works. 
Staff conducting these 
management/maintenance 
tasks must have 
completed Asbestos 
Awareness Training and 
training in relevant 
Asbestos SOPs (refer to 
s.6 of this Plan for details). 
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Asbestos-Related 
Work Type 
Permitted by 
Council Staff 

Examples Competencies, 
Workflows & SOPs 

Urgent asbestos 
removal of: 
a) Less than 10m2 of 
non-friable asbestos 
or ACD associated 
with the removal of 
that amount of non-
friable asbestos, or  
b) ACD that is not 
associated with the 
removal of friable or 
non-friable asbestos 
and is only a minor 
contamination 

Removal is considered ‘urgent’ where 
there is: 
• An immediate or likely exposure risk 

present for workers, customers or 
community members, and the area 
cannot be suitably or effectively 
isolated from access until a licensed 
asbestos removalist can be 
arranged, or  

• Timely removal is necessary to 
ensure ongoing business continuity. 

Urgent removal may only be 
undertaken by BMCC staff where 
sufficient resources (trained personnel, 
equipment and PPE) are available to 
effect clean up/remediation. 
Examples include: 
• Removal of damaged asbestos 

from community facility after 
vandalism. 

• Removal of orphaned (dumped) 
waste from kerbside or bushland 
adjacent to major walking trail. 

Removal must be 
undertaken in accordance 
with Asbestos SOP 5: 
Asbestos-Related Work 
Requirements. 
Staff conducting this 
removal work must hold 
the competencies required 
by a Class B removalist 
and training in relevant 
Asbestos SOPs (refer to 
s.6 of this Plan for details). 

Transport and 
disposal of asbestos 
and asbestos waste 

Transport of asbestos or ACM by 
vehicle to a licensed disposal location 
after asbestos-related work, urgent 
removal work or incidents/emergencies 
involving asbestos or ACM. 

Transport and disposal 
must be undertaken in 
accordance with Asbestos 
SOP 15: Asbestos Waste 
Containment and 
Disposal. 
Staff performing this work 
must have completed 
Asbestos Awareness 
Training and training in 
relevant Asbestos SOPs 
(refer to s.6 of this Plan for 
details). 

 
Appropriately licensed contractors may also be engaged to perform the asbestos-related 
work listed above. All other asbestos-related work and asbestos removal work must be 
carried out by a licensed contractor. A list of trained staff and licensed contractors is 
maintained on the ‘Asbestos’ page on the Staff Intranet. 
 
Key operational responsibilities for asbestos-related work which can be performed by trained 
council staff are shown in the diagram below. 
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8.1.2  Air Monitoring and Clearance Certificate Requirements 
A competent and independent contractor must be engaged to carry out air monitoring of the 
work area where asbestos-related work is being carried out if there is uncertainty as to 
whether the exposure standard is likely to be exceeded (refer to the Staff Intranet for details 
of competent contractors). As a minimum this will include the following circumstances: 
• All works carried out by external contractors which will disturb asbestos or ACM 

(including unlicensed and licensed removal work and any work involving friable 
asbestos), 

• Asbestos-related work or urgent asbestos removal work performed by BMCC staff 
where: 

o There is a significant risk of breaking asbestos sheeting, or ACM such as 
concrete pipes, during the removal or clean-up operations, 

o There is asbestos-containing dust (ACD) present which may be disturbed, or 
o There is friable asbestos present. 

 
Whenever air monitoring is carried out, an independent contractor (may be the same 
contractor) must be engaged to perform clearance monitoring after the works have been 
completed to ensure that the work area is free of asbestos fibres prior to being certified for 
reoccupation. Clearance monitoring shall be carried out as per the requirements for licensed 
asbestos removal work (refer to Appendix 3 of this Plan for details). 

8.1.3  PPE Requirements 
PPE will need to be used, in combination with other effective control measures as defined in 
the Asbestos SOPs, when working with or around asbestos.  
 
The ease of decontamination should be one of the factors considered when choosing PPE. 
For PPE that is not clothing and cannot be disposed of, it must be decontaminated and kept 
in a sealed container until it is reused for the purposes of asbestos-related work. As such, 
disposable PPE is preferred.  
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Program Leaders of business units where staff may be required to perform asbestos-related 
work, and where workers may be required to isolate/barricade areas containing suspected 
asbestos, must provide ready access to PPE via kits in vehicles or other suitable means. 
 
Further information on PPE requirements is included in Asbestos SOP 4: Personal 
Protective Equipment (PPE). 

8.2  Prohibited Work Activities 
BMCC staff are not permitted to perform: 
• Class A licensed asbestos removal work (note that any asbestos cement products that 

have been subjected to weathering, or damaged by hail, fire or water blasting, are 
considered to be friable asbestos), or 

• Class B licensed non-friable asbestos removal work in quantities greater than 10m2. 
• Transport of asbestos in loads greater than 100kg or 10m2. 
 
High-pressure water spray and compressed air must not be used on asbestos or ACM as 
they can cause asbestos to become friable. However, high-pressure water spray can be 
used for firefighting or fire protection. Power tools, brooms and any other equipment or tool 
that may release airborne asbestos in the workplace may only be used if it is controlled by it 
being: 
• Enclosed, 
• Designed to capture or suppress airborne asbestos, and/or 
• Used in a way that is designed to capture or suppress airborne asbestos safely. 

8.3  Initiating Works Which May Disturb ACM 

8.3.1  Work Request Register (WRR) and Customer Service Requests (CSR) 
The primary work request systems used at BMCC will include an automated flag, pop-up or 
other notification to remind workers to review the site’s asbestos register to ascertain 
whether any ACM may be disturbed prior to starting work. Asbestos or ACM may be only be 
disturbed under the circumstances defined in s.8.1 and 8.2 of this Plan. 
 
Where practicable, the automated notice will: 
• Be linked to the Corporate Asbestos Register such that requests raised for a specific 

assets/buildings/facilities specify whether the site contains asbestos or ACM, and 
• Require an input from the person completing the request indicating they have reviewed 

the asbestos register for the site. 
 
The Manager, Libraries & Customer Service will develop and maintain the following for 
asbestos-related queries received via the customer service request line: 
• Scripts for phone operators to ensure a clear, consistent, correct message is delivered, 

and 
• Routing instructions so that the enquiry can be forwarded to an appropriate person for 

action. 

8.3.2  Works Commissioned Outside WRR/CSR Systems 
For works commissioned without use of the WRR/CSR systems identified in Workflow 2 to 
this Plan (see Appendix 1), it is the responsibility of the person who commissions the works 
(e.g. City Projects Program [works], Asset Manager, Facility Manager, tenant or property 
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agent) to ensure an Asbestos Assessment Form (Doc Id 17/169473) is completed prior to 
works commencing and at the completion of works. The use of this form will prompt users to: 
• Review the site’s asbestos register to ascertain whether any ACM may be disturbed 

prior to starting work.  
• Verify competencies of persons performing any works which will disturb asbestos or 

ACM. 
• Complete required clearance requirements prior to reoccupying the workplace after 

works which disturb asbestos. 

8.3.3  Refurbishment and Demolition 

8.3.3.1  How This Plan Applies 
This section of the Plan applies to the demolition or refurbishment of a structure or plant 
constructed or installed before 31 December 2003. Demolition and refurbishment work does 
not include minor routine maintenance work, or other minor work. 
 
Examples of demolition may include: 
• Complete dismantling of a decommissioned industrial plant, 
• Total destruction of a building or part of a building, or 
• Total destruction of an old boiler for the purpose of disposal. 
 
Examples of refurbishment may include the partial dismantling of: 
• A boiler for the purpose of cleaning and repairing, 
• Large plant in order to access and remove asbestos-containing gaskets for the 

purpose of replacement with non-asbestos-containing gaskets, 
• A building by removing sections of an asbestos cement roof, or 
• Part of a building for the purpose of renovation. 
 
Asbestos Management Plan Workflow 3: Refurbishment and Demolition must be applied to 
all works to which this part of the Plan applies (included in Appendix 1 of this Plan). 

8.3.3.2  Prior to Refurbishment or Demolition Works 
The Asset Manager, or person who commissions the work, will ensure following will be 
carried out by BMCC prior to commissioning demolition or refurbishment works: 
• The asbestos register for the site will be reviewed to ascertain whether identified or 

assumed asbestos is likely to be disturbed, 
• The scope of works (or equivalent) will specify any asbestos-related work or any 

asbestos removal work to be carried out as part of the works, 
• A copy of the asbestos register will be provided to the contractor carrying out the 

demolition or refurbishment work, and 
• Ensure asbestos that is likely to be disturbed is identified and, so far as is reasonably 

practicable, removed1.  
 
In many cases, asbestos surveys carried out on buildings which were in use at the time of 
inspection have only used non-destructive sampling techniques. As such, the survey would 
not be not intended for use or referral for the purpose of demolition, refurbishment, 
renovations or structural alterations. In the event of demolition, refurbishment, renovation or 
                                                

1 The NSW WHS Regulations allow for the demolition of part of a structure or plant in order to access in situ asbestos 
so it can be removed. For example, part of a wall may be demolished to access asbestos located in the wall cavity so 
it can be removed prior to further demolition. 
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structural alterations to these buildings further investigation, which may entail destructive 
testing, may be required unless the material is assumed and treated as asbestos or ACM.  
 
If there is no asbestos register for the workplace, the contractor carrying out the demolition 
or refurbishment work must not commence work until a licensed contractor determines 
whether asbestos or ACM is fixed to or installed in the structure or plant (refer to s.5.1 of this 
Plan for details on identifying or assuming the presence of asbestos). 

8.3.3.3  After Refurbishment or Demolition Works 
The Asset Manager, or person who commissions the work, will ensure: 
• Air monitoring and clearance certificate requirements are implemented consistent with 

s.8.1.2 of this Plan. 
• Details of changes to the condition or presence of asbestos or ACM resulting from the 

works are sent to the Corporate Asbestos Register group email at 
asbestosregister@bmcc.nsw.gov.au to enable update of the register as per s.5.3 of 
this Plan. Information provided shall be comprehensive (e.g. scope of works, updated 
floor plans, clearance certificates), legible and traceable to the refurbishment or 
demolition works. 
 

The Manager, Community & Economic Outcomes will ensure changes to risk levels 
identified from the works are reflected in the Corporate Asbestos Register in a timely 
manner. 

8.3.3.4  Emergencies Requiring Demolition Work 
If an emergency occurs and a structure or plant (including domestic premises) constructed 
or installed before 31 December 2003 requires demolition work to be undertaken, the 
responsible Manager, Program Leader or Asset Manager will ensure: 
• A procedure is developed for the works before the demolition work starts. The 

procedure will outline how to minimise the risk of exposure of workers and persons in 
the vicinity of the demolition site and ensure the exposure standard is not exceeded, 
so far as is reasonably practicable, and 

• WorkCover NSW is notified immediately in writing after BMCC becomes aware of the 
emergency and before demolition is commenced. Notification forms and lodgement 
details are available from http://www.safework.nsw.gov.au/licences-and-
registrations/notifications-and-permits/asbestos-notifications. The SafeWork NSW 
asbestos and demolition hotline number is 1800 672 718. 

8.3.4  Communicating the Asbestos Register 
Prior to any work by staff or contractors (e.g. plumbers, electricians, carpenters) which may 
disturb asbestos, the Asset Manager or Facility Manager (or equivalent) must ensure person 
is provided with a copy of the extract of the Corporate Asbestos Register for the facility to 
ensure the person(s) performing the work are aware of the locations of asbestos at the 
premises.  
 
For non-occupied assets with no extract of the Corporate Asbestos Register (e.g. fixed plant, 
community shelters, public bathrooms, storage sheds), an extract from the Corporate 
Asbestos Register will need to be reviewed by employees and contractors performing 
asbestos related work or asbestos removal work.  
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A link to the current version of the Corporate Asset Register and extracts is included on the 
Staff Intranet. 
 
See also s.9 of this Plan for details on communications required for licensed asbestos 
removal work. 

8.4  Asbestos Safe Operating Practices (SOPs) 

8.4.1  Accessing and Using Asbestos SOPs 
This Plan includes a set of Safe Operating Practices (SOPs) for tasks performed by BMCC 
staff that may disturb asbestos. These Asbestos SOPs include control measures to eliminate 
or minimise exposure to airborne asbestos during these works. Development of any 
business unit, department or activity-specific procedures for work activities involving 
asbestos or ACM (e.g. safe work method statements, procedures, checklists) must be 
consistent with the SOPs referenced in this Plan. 
 
The BMCC Asbestos SOPs are maintained by the Manager, Governance & Risk. Current 
versions of the SOPs can be located on the Staff Intranet.  

8.4.2  Selecting Appropriate Asbestos SOPs 
It is important that safe operating practices are in place when carrying out asbestos-related 
work. Wherever possible, dry asbestos should not be worked on. Techniques that prevent or 
minimise the generation of airborne asbestos fibres include: 
• The wetting of asbestos using surfactants or wetting agents, such as detergent water, 
• The use of thickened substances, pastes and gels, including hair gel and shaving 

cream, to cover the surfaces of asbestos being worked on (these substances should 
be compatible with the conditions of use, including the temperature, and should not 
pose a risk to health), 

• The use of shadow vacuuming (i.e. vacuuming with an asbestos vacuum cleaner as 
work is completed), and 

• Performing the task in a controlled environment (for instance, a ventilated enclosure). 
 
When selecting the best technique, the work should first be assessed for any electrical 
hazards that might result from the use of water or other liquids. If an electrical hazard exists, 
primary consideration should be given to removing the asbestos, rather than relying on dry 
work methods.  
 
Whatever the control method used, it should be effective in making relevant workers, 
customers and community members aware of the presence of asbestos and preventing any 
work activity that might expose them, or others nearby, to airborne asbestos. Particular 
attention should be paid to controlling work activities that affect inaccessible areas listed in 
the asbestos register, such as wall cavities and ceiling spaces. 
 
The following guidance material available through Local Government NSW website at 
http://www.lgnsw.org.au/policy/asbestos/resources-and-case-studies should also be used 
where relevant: 
• Guidelines for Cutting, Handling and Disposal of Asbestos Pipes: Guidance material 

from the Water Directorate on cutting, handling and disposing of asbestos cement 
pipes, designed to assist local water utilities.  

• Asbestos and Telstra Communication Pits: Advice (prepared for NSW councils in 
response to inquiries regarding asbestos in Telstra communication pits. 
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8.5  Community Agreements, Leases and Other Instruments 
The Manager, Community & Economic Outcomes and Manager, Libraries & Customer 
Services will ensure booking request forms, hire contracts, leases, service agreements, 
users guides and other instruments used to define requirements and conditions for use of 
BMCC assets/facilities/buildings include the following where relevant: 
• A requirement to report damage and methodology for how this is done, 
• Reference to where a copy of the asbestos register/extract for the premises can be 

located (if asbestos or ACM has been identified at the premises), 
• A statement to the effect that works that cause damage to the building and its fixtures 

and fittings such as drilling holes, nails and tacks are not permitted without 
authorisation from BMCC, and 

• A statement to the effect that the use of adhesive tape on the walls, ceiling or floor is 
not permitted. 

 
The Manager, Community & Economic Outcomes and Manager, Libraries & Customer 
Services will ensure that any actual or potential reported damage to asbestos or ACM is 
communicated to the Manager, Community & Economic Outcomes to facilitate update of the 
Corporate Asbestos Register (refer to s.5.3 of this Plan for details). 

8.6  Asbestos in the Local Government Area 

8.6.1  Contaminated Land 

8.6.1.1  Responsibilities for Contaminated Land 
Responsibility for cleaning up contaminated land lies with the person responsible for 
contaminating the land or the relevant landowner. Council may issue a clean up notice to the 
occupier of premises at or from which Council reasonably suspects that a pollution incident 
has occurred, or is occurring, requiring asbestos waste to be removed (under part 4.2 of the 
Protection of the Environment Operations Act 1997). 
 
Council may also issue prevention notices (under part 4.3 of the Protection of the 
Environment Operations Act 1997) to ensure good environmental practice. If a person does 
not comply with a prevention notice given to the person, Council employees, agents or 
contractors may take action to cause compliance with the notice. 
 
Any reasonable costs incurred by Council in monitoring or enforcing clean up and prevention 
notices may be recovered through a compliance cost notice (under part 4.5 of the Protection 
of the Environment Operations Act 1997). Council shall keep records of: tasks undertaken; 
the hours Council employees have spent undertaking those tasks; and expenses incurred. 
 
During site redevelopment Council will consider contamination with asbestos containing 
materials in the same way as other forms of contamination as stipulated by the 
Environmental Planning and Assessment Act 1979. That is, Council will apply the general 
requirements of State Environmental Planning Policy (SEPP) No. 55 – Remediation of Land 
and the Managing Land Contamination: Planning Guidelines SEPP 55 – Remediation of 
Land. 
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Council provides information about land contamination on planning certificates (issued under 
section 149 of the Environmental Planning and Assessment Act 1979) as outlined in 
s.8.6.1.2 of this Plan. 
 
For sites that are ‘significantly contaminated’ and require a major remediation program 
independent of any rezoning or development applications, the EPA and SafeWork NSW are 
the lead regulatory authorities. 

8.6.1.2  Finding out if Land is Contaminated 
A person may request from Council a planning certificate containing advice on matters 
including whether Council has a policy to restrict the use of land due to risks from 
contamination. Certificates are issued under section 149(2) of the Environmental Planning 
and Assessment Act 1979. 
 
Factual information relating to past land use and other matters relevant to contamination 
may also be provided, even when land use is not restricted. When Council receives a 
request for a certificate under section 149(2), it may also inform applicants of any further 
information available under section 149(5). Council may also use section 149(5) certificates 
to record other information, particularly anything else of a factual nature about contamination 
which Council deems appropriate (such as details of land history, assessment, testing and 
remediation). 
 
Council records can only indicate known contaminated sites. Any site may potentially be 
contaminated. 
 
Council may issue notices to land owners or occupiers requiring information about land it 
has reason to believe may be contaminated by asbestos using section 192 and section 193 
of the Protection of the Environment Operations Act 1997. 

8.6.1.3  Duty to Report Contaminated Land 
A person whose activities have contaminated land or a landowner whose land has been 
contaminated is required to notify the EPA when they become aware of the contamination 
(under section 60 of the Contaminated Land Management Act 1997). Situations where this is 
required are explained in the document: Guidelines on the duty to report contamination 
under the Contaminated Land Management Act 1997. 
 
The EPA will inform Council of contaminated land matters relating to the LGA as required 
under section 59 of the Contaminated Land Management Act 1997. 

8.6.2  Derelict Buildings 
Concerns regarding potential health risks from derelict properties may be directed to 
Council. Derelict properties include abandoned buildings, fire damaged buildings and 
otherwise dilapidated buildings. Where derelict properties contain friable asbestos and 
asbestos is exposed, either from human activities or weathering, this poses a potential risk 
to public health. 
 
Council may: 
• Respond to derelict properties that pose a demonstrable public health risk using a 

range of regulatory tools according to the particular circumstances. 
• Issue a clean-up notice or prevention notice and compliance cost notice as noted in 

section 6.1. 
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• Order a person to demolish or remove a building if the building is so dilapidated as to 
present harm to its occupants or to persons or property in the neighbourhood (under 
section 121B 2(c) of the Environmental Planning and Assessment Act 1979). An order 
may require immediate compliance with its terms in circumstances which the person 
who gives the order believes constitute a serious risk to health or safety or an 
emergency (under section 121M of the Environmental Planning and Assessment Act 
1979). If a person fails to comply with the terms of an order, Council may act under 
section 121ZJ of the Environmental Planning and Assessment Act 1979 to give effect 
to the terms of the order, including the carrying out of any work required by the order. 

 
If the derelict building is on a site that is a workplace then SafeWork NSW is the lead agency 
responsible for ensuring that asbestos is removed by appropriately licensed removalists. 

8.6.3  Council’s Process for Changing Land Use 
Council recognises the need to exercise care when changing zoning for land uses, 
approving development or excavating land due to the potential to uncover known or 
unknown asbestos material from previous land uses (for example, where a site has been 
previously been used as a landfill or for on-site burial of asbestos waste). 
State Environmental Planning Policy No. 55 – Remediation of Land states that land must not 
be developed if it is unsuitable for a proposed use because it is contaminated. If the land is 
unsuitable, remediation must take place before the land is developed. 

8.6.4  Council’s Process for Assessing Development 

8.6.4.1  Introduction 
This section applies to development applications assessed under the Environmental 
Planning and Assessment Act 1979 and complying development applications assessed 
under the State Environmental Planning Policy (Exempt and Complying Development 
Codes) 2008 or Council’s complying codes. This includes alterations and additions to 
residential development, which may include internal work as well as extensions to the 
existing main structure, or changes to outbuildings, sheds or garages. 
 
This section also covers renovations that do not require development consent or a 
complying development certificate. Development consent is not required to maintain an 
existing structure. For example, the replacement of windows, doors and ceilings may involve 
the removal of asbestos but is categorised as exempt development under the Environmental 
Planning and Assessment Act 1979 and does not require development consent.  In these 
instances, Council has an educative role in providing owners and occupiers with advice and 
information about the identification and safe management of asbestos. 
 

8.6.4.2  Responsibilities for Approving Development 
Council is the consent authority for the majority of development applications in the LGA. The 
Joint Regional Planning Panel (JRPP) is also consent authority for certain local or regional 
development. Council may have representation on the JRPP. 
 
Council or the JRPP may impose conditions of consent and a waste disposal policy to a 
development consent to ensure the safe removal of asbestos, where asbestos has been 
identified or may be reasonably assumed to be present. 
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Either Council or a private certifier may assess a complying development certificate. Where 
a private certifier is engaged to assess a complying development certificate, the private 
certifier is responsible for ensuring that the proposed development activities include 
adequate plans for the safe removal and disposal of asbestos. 
 
This also applies to the demolition of buildings. Certifiers are able to issue a complying 
development certificate under the Demolition Code of the State Environmental Planning 
Policy (Exempt and Complying Development Codes) 2008. Further information on demolition 
is provided in s.8.3.3 of this Plan. 
 
When a private certifier issues a complying development certificate and is appointed as the 
Principal Certifying Authority for the development it is the certifier’s responsibility to follow up 
to ensure that works including asbestos handling, removal and disposal if present, are 
carried out appropriately in accordance with the Environmental Planning and Assessment 
Regulation 2000 (clause 136E). Compliance is covered in s.8.6.5 of this Plan. 

8.6.4.3  Conditions of Consent 
The Manager, Development & Compliance Services will maintain a list of suitable 
development consent conditions for inclusion in development consents. 

8.6.5  Compliance and Enforcement 
A private certifier has powers under the Environmental Planning and Assessment Act 1979 
to issue construction certificates, compliance certificates, complying development 
certificates, occupation certificates and to carry out mandatory inspections. Councils will not 
always be the principal certifying authority. When a Council is not nominated as the principal 
certifying authority for a complying development certificate or development application, the 
Council may not have any knowledge of the asbestos matter. Accordingly, coordination of 
compliance and/or enforcement actions between the Council and the private certifier will be 
required. 
 
Council may take action on any development for which Council has issued the development 
consent, even when not appointed as the principal certifying authority to ensure 
enforcement. Where Council receives a complaint about a development for which Council is 
not the principal certifying authority, Council should consider whether Council is the 
appropriate authority to resolve the matter. Complaints that warrant action by Councils 
because of their greater enforcement powers include: 
• Urgent matters, for example, a danger to the public or a significant breach of the 

development consent or legislation. 
• Matters that are not preconditions to the issue of the occupation/subdivision certificate. 
 
Where Council becomes aware of illegal work involving asbestos or asbestos containing 
materials, Council will notify SafeWork NSW if the site is a workplace. 
 
The Environmental Planning and Assessment Act 1979 empowers Council to issue orders to 
direct specific work be undertaken to comply with a development consent. 
 
Council may need to issue an order under the Local Government Act 1993 (section 124) to 
direct a person to ‘do or refrain from doing such things as are specified in the order to ensure 
that land is, or premises are, placed or kept in a safe or healthy condition’. 
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Council may also issue a clean-up notice or prevention notice under the Protection of the 
Environment Operations Act 1997. 
 
Council may audit asbestos-related demolition works which Council has recently approved 
by using a legal notice under section 192 of the Protection of the Environment Operations 
Act 1997 to require developers to provide information and records regarding disposal of their 
asbestos waste. 

9.  Licensed Asbestos Removal and Disposal 

9.1  About Licensed Asbestos Removal Work 
All asbestos removal work, with the exception of urgent removal work permitted by s.8.1 of 
this Plan, will be conducted by suitably licensed asbestos removalist contractors.  
 
There are two types of licences: Class A and Class B. The type of licence required will 
depend on the type and quantity of asbestos or ACM that is being removed at a workplace 
as per the table below. 
 
Type of licence  What asbestos can be removed?  
Class A  Can remove any amount or quantity of asbestos or ACM, including:  

• any amount of friable asbestos or ACM, 
• any amount of ACD, or 
• any amount of non-friable asbestos or ACM.  

Class B  Can remove:  
• any amount of non-friable asbestos or ACM, or 
• ACD associated with the removal of non-friable asbestos or ACM. 

 

9.2  Arranging Licensed Asbestos Removal 
Prior to entering a contract or agreement with the licensed asbestos removalists, BMCC will: 
1. Require the licensed asbestos removalist to provide the following documentation prior 

to carrying out asbestos removal work:  
• Asbestos removalist licence details (where necessary, licence details will 

be verified with SafeWork NSW), 
• Asbestos removal control plan, 
• Public liability certificate of currency with $20M minimum coverage, 
• Workers compensation certificate of currency, and 
• Copy of the SafeWork NSW notification for the works. 

2. Provide a copy of the site specific asbestos register to the licensed asbestos 
removalist (this does not apply if the asbestos removal work is to be carried out at 
residential premises, for example cleaning up asbestos that has been illegally dumped 
at a residential premises),  

9.3  Requirements for Licensed Asbestos Removalists 
A summary of the requirements applicable to licensed asbestos removal work is included in 
Appendix 3 of this Plan to assist persons commissioning licensed asbestos removal to 
ensure contractors are meeting applicable legal requirements. Further details on licensed 
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asbestos removal work requirements can be found in the relevant sections of the SafeWork 
NSW ‘How to Safely Remove Asbestos’ Code of Practice (Sept 2016) listed in Appendix 3. 
 

9.4  Asbestos Notifications 

9.4.1  Stakeholder Notifications for Licensed Asbestos Removal 
Before commencing licensed asbestos removal work, the licensed asbestos removalist must 
inform the manager with control of the workplace (e.g. Asset Manager) that licensed 
asbestos removal work is to be carried and when the work is to commence. For BMCC 
operated assets/buildings/facilities, notification to the person/manager with overall control of 
the facility will also be required (e.g. Facility Manager). For leased facilities this will be the 
tenant, landlord and/or property manager/agent. 
 
Before commencing removal work, the person(s) with control of the workplace must notify 
the following persons that licensed asbestos removal work is to be carried out, and when the 
work is to commence:  
• Workers and any other persons at the workplace, and 
• The person who commissioned the asbestos removal work (if not the same person). 
 
This person must also take all reasonable steps to ensure that the following persons are also 
notified that licensed asbestos removal work is to be carried and when the work is to 
commence: 
• Anyone conducting a business or undertaking at, or in the immediate vicinity of, the 

workplace, and 
• Anyone occupying premises in the immediate vicinity2 of the workplace. 

9.4.2  SafeWork NSW Notifications for Licensed Asbestos Removal 
A licensed asbestos removalist must notify SafeWork NSW in writing at least five days 
before commencing licensed asbestos removal work. Notification is required to be made on 
a day that is not a Saturday, Sunday, public holiday or bank holiday. Notification is to be 
undertaken online at https://notifications.workcover.nsw.gov.au/Login.aspx.  
 
It may not be possible to provide five days notice, and removal work may commence 
immediately in the following limited circumstances: 
• A sudden expected event that may lead to a situation where there is a risk of 

exposure, for example a burst pipe that was lagged with asbestos or a forklift crashing 
into an asbestos cement sheet wall, or 

• An unexpected breakdown of an essential service that requires immediate rectification, 
for example gas, water, sewerage or telecommunications services. 

 
Where immediate removal is required, the licensed asbestos removalist must telephone 
SafeWork NSW on 13 10 50 immediately and provide the following information: 
• Name of the licensed removalist,  
• Address of the workplace where the asbestos is to be removed, and 
• Reason for the immediate need to remove the asbestos. 
                                                

2 ‘Immediate Vicinity’ is taken to be premises either side of the workplace, the premises behind the workplace and 
the premises immediately across the road. For orphaned (dumped) asbestos waste, this is taken to be the subject 
premises and the premises either side (for extended dumps/spills this will need to include all premises for the length 
of the dump/spill). 
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9.4.3  SafeWork NSW Notification of Respirable Asbestos Fibre Levels 
A licensed asbestos removalist carrying out the removal work must immediately notify 
WorkCover when air monitoring indicates respirable asbestos fibre levels exceed the 
exposure standard (i.e. 0.02 fibres/ml) in the removal area. Refer to Appendix 3 for further 
details. 

9.5  Clearance Certificates After Licensed Asbestos Removal 
After any licensed asbestos removal work, BMCC will ensure the licensed asbestos 
removalist provides a copy of the relevant clearance certificate(s). The person 
commissioning the work must ensure the certificates are sent to 
asbestosregister@bmcc.nsw.gov.au to enable update of the Corporate Asbestos Register 
as per s.5.3 of this Plan. 

10.  Managing Naturally Occurring Asbestos 

Geographic information system maps have been developed by NSW Trade and Investment, 
locating high, medium and low probability areas of naturally occurring asbestos (NOA). 
Review of NOA mapping indicates that there is very little or no potential for naturally 
occurring asbestos (NOA) in the Blue Mountains City Council Local Government Area 
(LGA). Refer to http://www.safework.nsw.gov.au/health-and-safety/safety-topics-a-
z/asbestos/naturally-occurring-asbestos for further information. 

11.  Health Monitoring 

11.1  About Asbestos Health Monitoring 
Where a worker is at risk of exposure to asbestos due to work activities, or has potentially 
been exposed to asbestos, health monitoring will be undertaken. The Manager, Governance 
& Risk will coordinate the identification of these workers and implement health monitoring as 
required by the BMCC Health Surveillance Procedure. The need for health monitoring for 
these workers will be determined on the basis of: 
• the potential for exposure, 
• the frequency of potential exposure, and 
• the duration of the work being undertaken. 
 
Additional guidance for councils on health monitoring is available from Local Government 
NSW at http://www.lgnsw.org.au/policy/asbestos/resources-and-case-studies.  

11.2  Asbestos Health Monitoring Requirements 
Asbestos-related health monitoring will be carried out by a registered medical practitioner 
with the relevant competencies consistent with the Part 1.4 of the SafeWork NSW ‘How to 
Manage and Control Asbestos in the Workplace’ Code of Practice (Sept 2016) and Part 8.5 
of the NSW Work Health and Safety Regulation 2017. A summary of requirements is 
provided below: 
• Health monitoring must include a medical examination to provide an initial baseline 

medical assessment and must include: 
• Consideration of the worker’s demographic, medical and occupational history, 

297

mailto:asbestosregister@bmcc.nsw.gov.au
http://www.safework.nsw.gov.au/health-and-safety/safety-topics-a-z/asbestos/naturally-occurring-asbestos
http://www.safework.nsw.gov.au/health-and-safety/safety-topics-a-z/asbestos/naturally-occurring-asbestos
http://www.lgnsw.org.au/policy/asbestos/resources-and-case-studies


 

33 

• Consideration of records of the worker’s personal exposure, and 
• A physical examination of the worker with emphasis on the respiratory system. 

• Workers must be informed of any health monitoring requirements before the worker 
carries out work that may expose them to asbestos. 

• If a worker is carrying out asbestos related-work, the health monitoring must be 
conducted prior to the worker commencing the work. Health monitoring should also be 
provided to the worker at regular intervals after commencing the asbestos-related work 
but at least once every two years. 

• BMCC must pay all expenses relating to health monitoring.  
• BMCC must provide certain information to the registered medical including a 

description of the work the worker is, or will be, carrying out that has triggered the 
requirement for health monitoring, whether the worker has started the work or, if the 
worker has commenced carrying out the work, how long this has been for. 

• BMCC must take all reasonable steps to obtain a report from the registered medical 
practitioner as soon as practicable after the monitoring is carried out. The report must 
include information specified by the NSW WHS Regulations. 

• BMCC must give a copy of the report to the worker, and the regulator if the report 
contains: any test results that indicate the worker may have contracted a disease, 
injury or illness as a result of the work that triggered the need for health monitoring, or 
any recommended remedial measures, including whether the worker can continue to 
carry out the work. 

• Reports must be kept as a confidential record for at least 40 years after the record is 
made and identified as a formal record for the particular worker. 

• Adverse health monitoring results must be reported to SafeWork NSW as required by 
s.11.4 of this Plan. 

11.3  Employee Assistance Program 
Health counselling may be appropriate where a heightened sense of concern exists for 
individuals possibly exposed to elevated levels of airborne asbestos fibres. BMCC’s 
Employee Assistance Program (EAP) is an independent, confidential and free professional 
counselling service to support the health and wellbeing of its employees.  
 
For further information, contact the BMCC Work Health and Safety team. BMCC’s EAP 
providers can also be contacted directly (refer to Staff Intranet for contact details). 

11.4  Notifying SafeWork NSW of Health Monitoring Results 
The Manager, Governance & Risk will provide a copy of a worker’s health monitoring report 
to SafeWork NSW if the report contains: 
• Any test results that indicate the worker may have contracted a disease, injury or 

illness as a result of the work that triggered the need for health monitoring, or 
• Any recommended remedial measures, including whether the worker can continue to 

carry out the work. 

12.  Incidents Involving Asbestos or ACM 

12.1  Incidents Involving Asbestos or ACM 
An incident involving asbestos is most likely to entail a scenario where ACM has been 
inadvertently disturbed through actions of staff, clients, maintenance contractors, out-of-
hours vandalism or damage due to severe weather conditions (e.g. hail damage).  
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Other examples of incidents involving ACM, or potential ACM, include: 
• Damage to ACM listed in asbestos register (e.g. wall damaged, accidental 

penetration). 
• Work completed in an inaccessible area listed in an asbestos register without 

identification of asbestos prior to access. 
• Near-misses such as: 

• Suspected asbestos found in building/facility and not listed on the Corporate 
Asbestos Register, or 

• Suspected asbestos found during kerbside pickup or in a recreational area, 
bushland or community/public area. 

12.2  Responding to Incidents Involving Asbestos or ACM 
In the event of an incident at a BMCC asset/facility/building or public lands where identified 
or suspected asbestos or ACM is found, it is important to ensure correct response to 
minimise the potential for exposure. Incident response requirements are defined in: 
• BMCC Incident Reporting and Investigation Procedure (for all incidents), and 
• Asbestos Management Plan Workflow 5: Response to Asbestos Incident (included in 

Appendix 1 of this Plan). 
 
For community-based incidents and emergencies where asbestos or ACM is suspected or 
confirmed present (e.g. major collapses, cyclones, explosions, fires, storms, or vandalism), 
refer to: 
• Asbestos SOP 6: Responsibilities in the Clean up After an Emergency or Incident.  
• Asbestos SOP 7: Residential and Commercial Asbestos Pollution Response. 
 
For orphaned (dumped) asbestos in bushland areas, parks and community facilities under 
control of BMCC (excluding kerbside and waste management facilities), refer to Asbestos 
SOP 3: Orphaned (Dumped) Asbestos.  

12.3  Incident Reporting 
Incidents involving asbestos or ACM can be reported in a number of ways as follows: 

• Asbestos Reporting Hotline (staff and contractors – 24 hours, 7 days – Ph. 4780 
5392) 

• Asbestos Incident Report Form (staff or contractors complete in hardcopy and email 
to asbestosresponseteam@bmcc.nsw.gov.au)  

• BMCC Customer Service Request line (community and contractor reports - Ph. 02 
4780 5000) 

• Notification from SafeWork NSW, NSW EPA or other regulatory agency 
 
All incoming incident reports are routed to the Asbestos Response Team via 
asbestosresponseteam@bmcc.nsw.gov.au. The Asbestos Response Team will coordinate 
the following:  

a) Monitoring of the asbestosresponseteam@bmcc.nsw.gov.au email address and 
triage of incidents. 

b) Forward copy of any ‘potential exposure’ incident reports to the Safety Team for 
follow-up at safetyteam@bmcc.nsw.gov.au.  

c) Determine appropriate initial response. 
d) Management of small scale response and remediation. 
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e) Commission the Asbestos Project Team to coordinate an appropriate response to the 
incident if needed. 

f) Communicate incident details, including ACM status changes, to the Asbestos 
Project Team to facilitate update of the Corporate Asbestos Register. 

13.  Record Keeping 

Documents and records relating to asbestos matters will be maintained on HPE Records 
Manager and retained in accordance with the general retention and disposal authority for 
Local Government Records (GA39) as published by NSW State Archives and Records.  
 
Records relating to asbestos include, but are not limited to: 
• Asbestos surveys and risk assessments, 
• Asbestos Management Plan, 
• Corporate Asbestos Register (and extracts), 
• Asset inspection records and photos, 
• Contractor details (including name and details of licensed asbestos removalists and 

insurance details), 
• Details of maintenance work carried out on BMCC assets/buildings/facilities, 
• WRR and CSR records, 
• Details of refurbishment and removal/demolition works, 
• Actions taken as a result of accidental breakage of asbestos material or in response to 

an incident or emergency. 
• Results of consultation with workers on asbestos matters; 
• Asbestos notifications to SafeWork NSW, workers and others 
• Air monitoring reports and clearance certificates,  
• Incident/hazard reports, and 
• Audit reports. 

14.  Auditing the Asbestos Management Plan 

Audits are an essential component of the BMCC governance and risk framework, and assist 
in implementing a systematic approach to management of asbestos risks. The Manager, 
Governance & Risk will include periodic audit(s) of this Asbestos Management Plan in its 
assurance plan. The assurance plan will define the scope, criteria, frequency and 
responsibilities for conducting audits of the Plan sufficient to assess conformance with the 
various requirements of the Plan. Audits will be planned, conducted and managed in 
accordance with BMCC internal auditing procedures. 

15.  Review and Update of the Asbestos Management Plan 

The Manager, Governance & Risk will ensure this Asbestos Management Plan is reviewed, 
and if necessary revised, every four years or when: 
• The Plan is no longer adequate for managing asbestos or ACM at the workplace,  
• Actions arising from internal audits require the Plan to be revised, or 
• A health and safety representative requests a review if they reasonably believe that 

any of the matters listed above affect, or may affect, the health and safety of a member 
of their work group and the Plan was not adequately reviewed.  
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BMCC reserves the right to review, vary or revoke this Plan. The General Manager may 
allow variations to the policy for minor issues in individual cases. 

16.  Limitations 

The Model Asbestos Policy for NSW Councils (November 2015) produced by Local 
Government NSW and the NSW Government has been used to assist in the development of 
this Plan. It should be noted that Parts 6-11 of the Policy are grouped under the heading 
‘Asbestos in the Local Government Area: Information for the community’ and focus on how 
the council interacts with, and regulates, residents and the community with regards to 
asbestos. These parts are not represented in this Plan. 
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Appendix 1: Asbestos Management Plan Workflows 

WORKFLOW OVERVIEW 
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WORKFLOW 1: IDENTIFYING, RECORDING & PRIORITISING ACM 
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WORKFLOW 2: UPDATING ASBESTOS REGISTERS 
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WORKFLOW 3: REFURBISHMENT & DEMOLITION 
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WORKFLOW 4: MANAGING IN-SITU ACM 
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WORKFLOW 5: ASBESTOS INCIDENT WORKFLOW 
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Appendix 2: Asbestos and ACM in Residential and 
Commercial/Industrial Settings 

Part 1: Residential 
Some asbestos containing materials found in New South Wales residential settings (non-
exhaustive list). 
 
Asbestos containing materials Approximate supply dates 

Cement sheets Imported goods supplied from 1903 locally made ‘fribrolite’ 
  

Cement roofing / lining slates Imported goods supplied from 1903 locally made ‘fribrolite’ 
  

Mouldings and cover strips Available by 1920s and 1930s 

Super-six (corrugated) roofing Available by 1920s and 1930s – 1985 

‘Tilex’ decorative wall panels Available by 1920s and 1930s 

Pipes and conduit piping Available by 1920s and 1930s 

Motor vehicle brake linings Available by 1920s and 1930s 

Striated sheeting Available from 1957 

‘Asbestolux’ insulation boards Available from 1957 

‘Shadowline’ asbestos sheeting for external 
walls, gable ends and fences 

Available from 1958 – 1985 

Vinyl floor tiles impregnated with asbestos Available up until 1960s 

Asbestos containing paper backing for linoleum Available up until 1960s 

‘Durasbestos’ asbestos cement products Available up until 1960s 

‘Tilex’ marbletone decorative wall panels Available from early 1960s 

‘Tilex’ weave pattern decorative wall panels  Available from early 1960s 

‘Hardiflex’ sheeting Available from 1960s – 1981 

‘Versilux’ building board  Available from 1960s – 1982 

‘Hardiplank’ and ‘Hardigrain’ woodgrain sheeting Available from mid 1970s – 1981 

Loose-fill, fluffy asbestos ceiling insulation Supplied from 1968 – 1978 by a Canberra contractor and 
believed to be generally restricted to houses in the Australian 
Capital Territory with some materials supplied to the 
Queanbeyan area and some south coast towns 

Asbestos rope gaskets for wood heaters. Heater 
and stove insulation 

Dates of supply availability unknown but prior to 31 December 
2003 

Compressed fibro-cement sheets  Available from 1960s – 1984 

Villaboard Available until 1981 

Harditherm Available until 1984 

Highline Available until 1985 

Coverline Available until 1985 

Roofing accessories Available until 1985 

Pressure pipe Available until 1987 
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Part 2: Commercial/Industrial 
Alphabetical list of asbestos containing materials that may be found in various settings (non-
exhaustive list). 
 
A 
Air conditioning duct, in the exterior or interior acoustic and thermal insulation 
Arc shields in lift motor rooms or large electrical cabinets 
Asbestos-based plastics products as electrical insulates and acid resistant compositions or aircraft 
seats 
Asbestos ceiling tiles 
Asbestos cement conduit 
Asbestos cement electrical fuse boards 
Asbestos cement external roofs and walls 
Asbestos cement in the use of form work for pouring concrete 
Asbestos cement internal flues and downpipes 
Asbestos cement moulded products such as gutters, ridge capping, gas meter covers, cable troughs 
and covers 
Asbestos cement pieces for packing spaces between floor joists and piers 
Asbestos cement (underground) pit as used for traffic control wiring, telecommunications cabling etc 
Asbestos cement render, plaster, mortar and coursework 
Asbestos cement sheet 
Asbestos cement sheet behind ceramic tiles 
Asbestos cement sheet over exhaust canopies such as ovens and fume cupboards 
Asbestos cement sheet internal walls and ceilings 
Asbestos cement sheet underlay for vinyl 
Asbestos cement storm drain pipes 
Asbestos cement water pipes (usually underground) 
Asbestos containing laminates, (such as Formica) used where heat resistance is required 
Asbestos containing pegboard 
Asbestos felts 
Asbestos marine board, eg marinate 
Asbestos mattresses used for covering hot equipment in power stations 
Asbestos paper used variously for insulation, filtering and production of fire resistant laminates 
Asbestos roof tiles 
Asbestos textiles 
Asbestos textile gussets in air conditioning ducting systems 
Asbestos yarn 
Autoclave/steriliser insulation 
B 
Bitumen-based water proofing such as malthoid (roofs and floors, also in brickwork) 
Bituminous adhesives and sealants 
Boiler gaskets 
Boiler insulation, slabs and wet mix 
Brake disc pads 
Brake linings 
C 
Cable penetration insulation bags (typically Telecom) 
Calorifier insulation 
Car body filters (uncommon) 
Caulking compounds, sealant and adhesives 
Cement render 
Chrysotile wicks in kerosene heaters 
Clutch faces 
Compressed asbestos cement panels for flooring, typically verandas, bathrooms and steps for 
demountable buildings 
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Compressed asbestos fibres (CAF) used in brakes and gaskets for plant and automobiles 
D 
Door seals on ovens 
E 
Electric heat banks – block insulation 
Electric hot water services (normally no asbestos, but some millboard could be present) 
Electric light fittings, high wattage, insulation around fitting (and bituminised) 
Electrical switchboards see Pitch-based 
Exhausts on vehicles 
F 
Filler in acetylene gas cylinders 
Filters: beverage wine filtration 
Fire blankets 
Fire curtains 
Fire door insulation 
Fire-rated wall rendering containing asbestos with mortar 
Fire-resistant plaster board, typically on ships 
Fire-retardant material on steel work supporting reactors on columns in refineries in the chemical 
industry 
Flexible hoses 
Floor vinyl sheets 
Floor vinyl tiles 
Fuse blankets and ceramic fuses in switchboards 
G 
Galbestos™ roofing materials (decorative coating on metal roof for sound proofing) 
Gaskets: chemicals, refineries 
Gaskets: general 
Gauze mats in laboratories/chemical refineries 
Gloves: asbestos 
H 
Hairdryers: insulation around heating elements 
Header (manifold) insulation 
I 
Insulation blocks 
Insulation in electric reheat units for air conditioner systems 
L 
Laboratory bench tops 
Laboratory fume cupboard panels 
Laboratory ovens: wall insulation 
Lagged exhaust pipes on emergency power generators 
Lagging in penetrations in fireproof walls 
Lift shafts: asbestos cement panels lining the shaft at the opening of each floor and asbestos packing 
around penetrations 
Limpet asbestos spray insulation 
Locomotives: steam, lagging on boilers, steam lines, steam dome and gaskets 
M 
Mastik 
Millboard between heating unit and wall 
Millboard lining of switchboxes 
Mortar 
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P 
Packing materials for gauges, valves, etc can be square packing, rope or loose fibre 
Packing material on window anchorage points in high-rise buildings 
Paint, typically industrial epoxy paints 
Penetrations through concrete slabs in high rise buildings 
Pipe insulation including moulded sections, water-mix type, rope braid and sheet 
Plaster and plaster cornice adhesives 
Pipe insulation: moulded sections, water-mix type, rope braid and sheet 
Pitch-based (zelemite, ausbestos, lebah) electrical switchboard 
R 
Refractory linings 
Refractory tiles 
Rubber articles: extent of usage unknown 
S 
Sealant between floor slab and wall, usually in boiler rooms, risers or lift shafts 
Sealant or mastik on windows 
Sealants and mastik in air conditioning ducting joints 
Spackle or plasterboard wall jointing compounds 
Sprayed insulation: acoustic wall and ceiling 
Sprayed insulation: beams and ceiling slabs 
Sprayed insulation: fire retardant sprayed on nut internally, for bolts holding external building wall 
panels 
Stoves: old domestic type, wall insulation 
T 
Tape and rope: lagging and jointing 
Tapered ends of pipe lagging, where lagging is not necessarily asbestos 
Tilux sheeting in place of ceramic tiles in bathrooms 
Trailing cable under lift cabins 
Trains: country – guards vans – millboard between heater and wall 
Trains – Harris cars – sprayed asbestos between steel shell and laminex 
V 
Valve and pump insulation 
W 
Welding rods 
Woven asbestos cable sheath 
 

Source: Model Asbestos Policy for NSW Councils (NSW Dept of Premier and Cabinet, Nov 2012) 
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Appendix 3: Licensed Asbestos Removal Requirements 

Requirement Summary Code of 
Practice 
Reference 

Asbestos 
removalist 
supervisor 

If the asbestos removal work requires a Class A licence, an 
asbestos removal supervisor must be present at the 
asbestos removal area whenever the work is being carried 
out.  
If the asbestos removal work requires a Class B licence, an 
asbestos removalist supervisor must be present or readily 
contactable and available. 

3.1 

Certification and 
training 

The asbestos removal supervisor and all workers 
performing the work must hold appropriate licences. See 
http://www.safework.nsw.gov.au/licences-and-
registrations/licences/asbestos-licences for further details. 
Training in the asbestos removal control plan must be 
provided to workers performing removal work. Records of 
training must be readily accessible at the asbestos removal 
area. 

3.2 

Informing parties  Prior to any licensed asbestos removal work being carried 
out at a workplace, the licensed asbestos removalist must 
inform the person in control of the workplace.  
The person in control of the workplace must inform workers 
and others.  
Refer to s.9.4 of this Plan for details. 

3.3 

Obtaining the 
asbestos 
register 

Before commencing the work, the licensed asbestos 
removalist must obtain a copy of the asbestos register for 
the workplace. 

3.4 

Asbestos 
removal control 
plan 

The licensed asbestos removalist must prepare an 
asbestos removal control plan for the work. The plan is 
similar to a job safety analysis (JSA) or safe work method 
statement (SWMS), and identifies specific control measures 
in use to ensure workers and other persons are not at risk 
when asbestos removal work is being conducted.  
A copy of the plan must be given to the person who 
commissioned the work, and the plan must be readily 
accessible on-site for the duration of the work. 

3.5 

Notifying 
SafeWork NSW 

A licensed asbestos removalist must notify the regulator 
before the work commences. Refer to s.9.4 of this Plan for 
details. 

3.6 

Access 
restrictions, 
signs and 
barricades 

The licensed asbestos removalist must install signage to 
indicate where the asbestos removal work is being carried 
out and barricades to delineate the area. Access to the 
removal area must be limited to workers carrying out the 
work, other people who are associated with the work (e.g. 
asbestos removal supervisor) and SafeWork/emergency 
personnel. 

3.7 
4.2 
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Requirement Summary Code of 
Practice 
Reference 

Decontamination Licensed asbestos removalists must ensure 
decontamination facilities are available for the asbestos 
removal work area, any plant used in that area and workers 
carrying out the asbestos removal work. 

3.8 
4.6 

Waste 
containment and 
disposal 

The licensed asbestos removalist must ensure that 
asbestos waste, including contaminated PPE, is contained 
and labelled before the waste is removed from the asbestos 
removal area. It must be disposed of as soon as is 
practicable at a site licensed to accept asbestos waste. 

3.9 
4.8 

Air monitoring Air monitoring involves sampling airborne asbestos fibres to 
assist in assessing exposure to asbestos and the 
effectiveness of implemented control measures. Air 
monitoring requirements will vary depending on the type of 
asbestos being removed, the location and position of the 
asbestos, if an enclosure is used and whether the asbestos 
removal work is within a building or outside.  
The person who commissioned the licensed asbestos 
removal work must ensure the results of the air monitoring 
are given to workers at the workplace, health and safety 
representatives and tenants/lessees. As such, BMCC 
should commission independent air monitoring to ensure 
results and reports are provided direct to BMCC (i.e. 
allowing the contractor to engage an independent air 
monitoring company can delay receipt of reports). 
The licensed asbestos removalist must immediately notify 
WorkCover when air monitoring indicates respirable 
asbestos fibre levels exceed exposure levels. Refer to s.9.4 
of this Plan for details. 

3.11 

Clearance 
inspection 

The person commissioning the licensed asbestos removal 
work must ensure that a clearance inspection is carried out 
once the work has been completed, and a clearance 
certificate is issued to BMCC before the workplace can be 
re-occupied. 
To be independent, the contractor carrying out the 
inspection must not be involved in the removal of asbestos 
for that specific job. 

3.10 
App. C 

Removing friable 
asbestos 

When a licensed asbestos removalist is removing friable 
asbestos (requiring a Class A licence), specific 
requirements such as enclosure, work methods and air 
monitoring must be met. Refer to the relevant sections of 
the Code of Practice for details. 

3.12 
4.3 
Ch. 6 
7.2 
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Thursday 18 January 2018 

OUR REFERENCE: F11235 – 18/14753 
18/4134 
18/4127 

 
The Hon. Gabrielle Upton MP  
Minister for Local Government  
GPO Box 5341 
SYDNEY NSW 2001 

 
 

Dear Minister, 

SUBJECT: Response to Notice of Intention to Issue Blue Mountains City Council with a 
Performance Improvement Order  

 
Thank you for your letter of 22 December 2017 and your consideration of Council’s submission of 20 
December 2017. The Council agrees that action to deal with asbestos management issues is a 
critical priority and that processes defined within the proposed Performance Improvement Order will 
assist the Council to further improve its asbestos management performance.   

 
The Council acknowledges that whilst investigations instituted by the Council, SafeWork NSW and 
the Environmental Protection Authority (EPA) are incomplete, significant  work has been completed 
by the Council in meeting Improvement Notices issued by SafeWork NSW and the EPA in recent 
weeks, and that the Council continues to work in close cooperation with both agencies to strengthen 
its asbestos management.    

 
The Council would like to work closely with the Office of Local Government (OLG) as it progresses 
full implementation of the proposed Performance Improvement Order. To this end the Council will be 
seeking a regular fortnightly teleconference with relevant senior OLG staff able to offer appropriate 
guidance and support.  

 
The Council’s response to the proposed Performance Improvement Order is detailed in Attachment 
A, which responds directly to Schedule 2 of the proposed Performance Improvement Order.   

 
A number of revisions and clarifications to the Order are respectfully requested for the consideration 
of the Minister. However, if the Minister is of the view that the Performance Improvement Order 
should be as originally proposed, then the Council will accept that outcome and work to fully 
implement the order imposed. 

 
Yours faithfully, 

 
 

 
 
Mark Greenhill OAM      Dr Rosemary Dillon 
Mayor, City of Blue Mountains     General Manager 

 
Attachment A:   
BMCC Response to Schedule 2 of Proposed Performance Improvement Order  
 
CC: Tim Hurst, Acting Chief Executive, Office of Local Government 
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ATTACHMENT A 

BMCC Response to Schedule 2 of Proposed Performance Improvement Order 

Table 1: BMCC Response to Proposed Action Required to Improve Performance - Section 438A(3)(b) 

 Action Required to Improve Performance BMCC Response 

1. Council identifies and implements measures that strengthen 
reporting to the governing body which enables Council to give 
leadership on implementing all recommendations arising from the 
independent investigations initiated by Council by resolution on 14 
November 2017 and the investigations being undertaken by 
SafeWork and the EPA. 

Agreed.  

The Council will identify and implement measures to strengthen reporting to the 
governing body so as to enable the Council to provide leadership in implementing 
all recommendations arising from the Tooma, SafeWork NSW and Environmental 
Protection Authority (EPA) investigations. These measures will include monthly 
briefing and reporting to the Council on progress against implementation of 
improvement plans, developed in response to the recommendations arising from 
the above investigations.  

2. Following consideration of the recommendations from the 
investigations, Council develops improvement plans which include 
appropriate milestones. In doing so Council: 

a. Utilise the services of an appropriately qualified consultant 
to assist Council in assessing the adequacy or otherwise 
of the existing system of internal control and reporting to 
the governing body 

b. Provides all necessary resources to ensure the 
improvement plans are fully implemented 

c. Require for the next 12 months the General Manager to 
report in writing to the monthly meeting of Council on 
progress against the improvement plans 

d. Engage accredited experts to provide training to the 
governing body on its obligations under Work Health and 
Safety, and Environmental Protection legislation. 
 

Agreed.  

After considering recommendations from the investigations the Council will 
develop Improvement Plans which include: 

- Clear milestones and the specific actions to achieve them; 
- Timeframes for implementation of milestones and actions; 
- Clear allocation of responsibilities for implementing actions;  
- Performance / compliance reporting measures (see Table 2 below);  
- Introduction of reporting mechanisms required by Action Item 3. 
 

a. The services of an appropriately qualified consultant will be engaged to 
assist the Council in assessing and recommending improvements to the 
existing system of internal controls and reporting to the governing body.  
In December 2017 the Council engaged the services of a highly 
experienced Chief Safety Officer who has worked extensively on 
managing asbestos in complex work environments in the Australian 
Army, NSW Health, and in the NSW Rural Fire Service.  
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 Action Required to Improve Performance BMCC Response 
 
Request 2.a.(i): Subject to the approval of the Minister, the Council seeks 
to utilise the Chief Safety Officer as the “appropriately qualified 
consultant” referenced in 2.a., whilst also engaging other expertise as 
required or deemed necessary.  
 

b. The Council will identify and provide required resources to ensure 
Improvement Plans are fully implemented. 
 

c. Progress in implementing Improvement Plans will be reported to the 
Council on a monthly basis by the General Manager for the next 12 
months. 
 

d. The Council will engage accredited experts to provide training to the 
governing body on its obligations under Work Health and Safety, and 
Environmental Protection legislation. 

3.  Council ensures that there is an adequate mechanism in place 
which requires the General Manager to take action so that all 
concerns and incidences of possible contravention of relevant 
Work Health and Safety and Environmental Protection legislation 
are reported immediately to the relevant regulatory agencies. 

Agreed in principle subject to amending the wording of Action 3 to confirm 
that the mechanisms to be put in place by the Council will be introduced through 
the Improvement Plans that the Council will develop in accordance with Actions 
2 and 4.  

Request 3.(i): The Council proposes that Action 3 is reworded to read: 

"3.   Council ensures that there is an appropriate mechanism in place 
(introduced through the Improvement Plans referred to in Actions 2 
and 4, and supporting documents) which requires the General 
Manager to take action so that all concerns and incidences of 
possible contravention of relevant Work Health and Safety, and 
environmental protection legislation are reported immediately to the 
relevant regulatory agencies.” 
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 Action Required to Improve Performance BMCC Response 

The Council envisages that the General Manager would authorise a suitably 
qualified and experienced senior officer, such as the Chief Safety Officer, to 
oversee the implementation of the reporting mechanism. This step would 
ensure that an officer specifically charged with this responsibility is available on 
a day to day basis to deal with issues as they arise. 

4.  The improvement plans must be acceptable to SafeWork NSW 
and the Environmental Protection Authority (EPA). 

 

Agreed.  

The Council will forward all proposed Improvement Plans to SafeWork NSW and 
the EPA for their consideration and approval. 

5. Council liaises with SafeWork NSW as to whether or not it would 
be appropriate in the circumstances for Council to give an 
“Enforceable Undertaking” regulating Council’s ongoing 
management of asbestos. 

Agreed.  

6. Councillors undertake training on their role and responsibilities as 
members of the governing body. 

 

Agreed. 

The Council will provide the elected Councillors with further training in their role 
and responsibilities as members of a governing body.  
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Table 2: BMCC Response to Proposed Compliance Requirements  

 Period for Compliance with 
Order 

Evidence to be provided with 
Compliance Report  

BMCC Response 

1. Compliance Report 1: Council 
reports on outcome of its liaison with 
SafeWork NSW in regard to the 
giving of an Enforceable 
Undertaking within 1 month of the 
date of the Order. 

Copy of the Enforceable Undertaking 
if entered into or advice from 
SafeWork NSW if an Enforceable 
Undertaking is not entered into. 

Compliance Report 1 is agreed.  

Evidence to be provided relative to Compliance Report 1 is 
agreed. 

2. Compliance Report 2: Copies of all 
investigation reports must be 
provided to the Minister within 7 
days of Council’s receipt of each 
report. 

Investigation reports. Compliance Report 2, agreed in principle, but with a requested 
extension of the 7 day period to 14 days, to allow the governing 
body of the Council to consider each report and to receive advice on 
those reports, noting each of  the following: 

a. That the independent investigator will provide to the Council 
reports recording the investigator’s findings and 
recommendations in response to each of the Terms of 
Reference of the investigation. The Council anticipates that 
interim reports will be prepared, as the investigation proceeds. 

 
b. These reports will be reviewed by the Council, including the 

elected Councillors. Within fourteen days of the date on which 
each report is received by the Council from the investigator, the 
reports will be forwarded to the OLG.  

 
c. The investigator may also prepare redacted reports, which 

exclude material that is not appropriate for public release. For 
example, the reports may make reference to named individuals.  
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 Period for Compliance with 
Order 

Evidence to be provided with 
Compliance Report  

BMCC Response 

 
d. All reports received by the Council from SafeWork NSW and the 

EPA will also be provided to the OLG within 14 days from date 
of receipt. 

Evidence to be provided relative to Compliance Report 2 is 
agreed with. 

 

3.  Compliance Report 3: Council’s 
Improvement Plans, along with 
evidence of acceptance of the 
Improvement Plans by SafeWork 
NSW and EPA, must be provided to 
the Minister within 4 weeks from the 
date of Council’s adoption of the 
plans. 

A copy of Council’s improvement 
plans.  

Evidence from SafeWork NSW and 
EPA of their acceptance of Council’s 
Improvement Plans. 

Compliance Report 3 is agreed noting that it requires the timely 
cooperation of SafeWork NSW and the EPA to meet required 
deadlines. 

Evidence to be provided relative to Compliance Report 3 is 
agreed.  

However, the Council has some concern that regulatory agencies may 
deem it is not their role to give a view, one way or the other, on the 
Council's Improvement Plans. This circumstance can be addressed, in 
consultation with the OLG, if and when the issue arises. 

 

4.  Compliance Report 4: Council 
must provide the Minister with a 
written report on the training 
undertaken by councillors on their 
role and responsibilities within 2 
months of the date of this order. 

Documentary evidence that 
Councillors attended the training, the 
outline of that training and any 
outcomes from the training. 

Compliance Report 4 is agreed. 

Evidence to be provided relative to Compliance Report 4 is 
agreed. 
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 Period for Compliance with 
Order 

Evidence to be provided with 
Compliance Report  

BMCC Response 

5. Compliance report 5: Council must 
provide the Minister with a written 
report on its progress against the 
Improvement Plans within 2 months 
of the Improvement Plans being 
sent to the Minister. 

Documentary evidence to 
substantiate the actions taken and 
any improvement to Council’s 
performance against the 
Improvement Plans. 

Compliance Report 5 is agreed. 

Evidence to be provided relative to Compliance Report 5 is 
agreed. 

6. Final Compliance Report: Council 
must provide the Minister with a 
written report on its progress against 
the improvement plans within 3 
months of the improvement plans 
being sent to the Minister. 

Documentary evidence to 
substantiate the actions taken and 
improvement to Council’s 
performance against the 
improvement plans. 

Final Compliance Report agreed. 

Evidence to be provided relative to Final Compliance Report is 
agreed. 
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Si
NSWGOVERNMENT

The Hon. Gabrielle Upton MP
Minister for the Environment
Minister for Local Government
Minister for Heritage

Clr Mark Greenhill
Mayor
Blue Mountains City Council
Locked Bag 1005
KATOOMBA NSW 2780

By email: nnqreenhillbmcc.nsw.clov.au

Dear Clr Gree

I refer to Council's letter of 13 February, 2018.

In accordance with section 438K of the Local Government Act 1993 (the Act), I hereby give
notice of my intention to issue a suspension order to suspend the Blue Mountains City Council
for a period of 3 months and appoint an interim administrator under section 438M of the Act.

By way of background, significant issues regarding asbestos management and recruitment
within the Council were raised toward the end of 2017. In response to these allegations,
Council arranged for two investigations to be carried out, and commissioned reports to be
prepared by the investigators, one in relation to issues in relation to recruitment (the
Recruitment Investigation) and one in relation to asbestos (Asbestos Investigation).

Council's resolutions to commission those reports stress the importance of the investigations
and the reports being independent. The details of Council's action was provided to Safework
and the Office of Local Government, as regulators of safe workplaces and Council conduct
more generally, respectively.

Integral to my decision in December 2017 to issue a Performance Improvement Order rather
than proceed to suspension was the integrity of the processes Council had initiated, and the
capacity of the Council to address the matters confronting it. Both of these considerations
have been called into question as a result of a pre−existing relationship, apparently both
professional and social in nature, between Mr Michael Tooma of Clyde and Co and the
Council's (then) Chief Safety Officer Mr Mulligan which I note from Council's letter was not
disclosed to it.

I note the comments made in Mr Cork's letter of 13 February, 2018. I remain concerned that
the processes adopted by Council did not ensure that prior associations were disclosed to the
Council when engaging Mr Tooma. Clearly they should have been. In that regard I have been
advised of the statement made by you to the Chief Executive of the Office of Local Government
that both you and the General Manager Ms Dillon have lost confidence in the Investigation. I
note that the sudden termination of Council's Chief Safety Officer Mr Mulligan on 12 February
2018 is yet to be explained.

The Council's approach to address the asbestos management problem (including the
independent investigations) was a process that was voted on by the Council as an elected

GPO Box 5341 Sydney NSW 2001 n P: (02) 8574 6107 a F: (02) 9339 5546 w E: www.nsw.gov.au/ministerupton

A581870A581870
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body at the end of 2017. The Council's previous submission in response to the earlier Notice
of Intention to Suspend argued that the elected body was not directly involved with what had
happened earlier in 2017.

It now appears to be the case that the approach adopted by the Council, as an elected body,
has not been robust enough to enable Council to implement a mechanism that satisfactorily
addresses the significant risks posed by the asbestos management problem. Governance and
probity (conflict of interest) issues of this nature have the potential to erode community
confidence in the Council. As such, and noting Council's request that I appoint a special
adviser, it seems that Council now accepts that external assistance may be required to assist
Council to meet the challenges confronting it. In that context, I consider that a period of
external management is also a possible solution.

I am also concerned by the statement in Council's letter of 25 January 2018 to the Office of
Local Government that "the Council does not and will not accept without challenge unfounded
allegations made against it in the media or any other assertions that the Council is responsible
for the actions of third parties over whom the Council has no lawful authority or who are
engaged to carry out specialised work". Council should be aware of its obligations under the
Act including its express obligation to provide strong and effective leadership, planning and
decision−making. In relation to asbestos management, Council has the responsibility to comply
with its obligations under the Work Health and Safety Act. Seeking to sheet responsibility for
failings of the Council on to others does not appear to be consistent with Council's legislative
obligations.

I invite Council to make a submission in respect of the proposed suspension. As I consider
the suspension is required as a matter of urgency, Council is invited to provide its written
response within 7 days of the date of this notice. It is suggested that Council tables the notice
of intention at an open Council meeting and provides its submission by way of resolution of
the Council.

Yours si Tly

Gabriel! Upton MP
Minister r the Environment
Minister for Local Government
Minister for Heritage
Endl

344



345



346



347



348



349



350



351



352



Blue Mountains Council faces suspension  
Local News 

• facebookSHARE 
• twitterTWEET 
• email 
• whatsapp 

 
Minister Gabrielle Upton. Picture: Gene Ramirez. 

Local Government Minister Gabrielle Upton has moved to suspend Blue Mountains City 
Council for the second time following serious questions being raised about its apparently 
independent investigation into asbestos management. 

Ms Upton today issued a notice of intention to suspend the council for three months and 
appoint an interim administrator after suggestions of a serious conflict of interest have 
emerged in relation to the council’s independent investigation. 

• Scroll down for updates 

“In November last year the council commissioned independent investigations into asbestos 
management and staff recruitment practices after serious allegations were made against it,” 
Ms Upton said. 

“It has now emerged that an independent investigator engaged to oversee the investigation 
into asbestos management appears to have had links to one of the council’s senior staff 
members subject to investigation. 
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It has now emerged that an independent investigator engaged to oversee the investigation into 
asbestos management appears to have had links to one of the council’s senior staff members 
subject to investigation 

Local Government Minister Gabrielle Upton 

“This independent investigation is critical to addressing the serious issues facing this council. 
However, it seems that the relationship between the independent investigator and the senior 
staff member was not just professional, they were friends. 

“This relationship would be a serious conflict of interest and brings into question the 
council’s governance and due diligence practices. 

“I have also been informed that the council has now ended its contract with the senior staff 
member. 

“The council’s poor record on asbestos management, failure to protect its community and the 
serious questions on the broader operation of the council are deeply concerning.” 

Under the Local Government Act the Minister is required to provide the council with the 
opportunity to make any submissions before making a final decision. The council now has 
seven days to respond to the notice. 

Mayor, Councillor Mark Greenhill, in response, said: “I am at a loss to understand how it is 
that the actions of an independent solicitor, not engaged directly by the council, can lead to 
the suspension of democracy in the Blue Mountains. 

I am at a loss to understand how it is that the actions of an independent solicitor, not engaged 
directly by the council, can lead to the suspension of democracy in the Blue Mountains 

Mayor Mark Greenhill 

“There has been an ongoing campaign against Blue Mountains City Council. 

“The council has complied with everything asked of it by SafeWork NSW. I don’t believe 
this is justified.  We are reviewing our position.” 

UPDATE: Statement from Michael Tooma, chief investigator. 

Chief investigator Michael Tooma was approached for a comment by the Gazette after his 
“good friend” Director of Service Delivery Mark Mulligan was let go by the general manager 
Rosemary Dillon on Tuesday. 

Mr Tooma, a partner in the global law firm Clyde and Co, claims his personal relationship 
with Mr Mulligan did not interfere into his investigation into asbestos management at Blue 
Mountains City Council. 

He issued the following statement:  “I have been engaged to conduct an investigation in 
relation to very specific terms of reference. Those terms span conduct by the council over a 

354



15 year period. I was first contacted in relation to that investigation on 9 November 2017 by 
McPhee Kelshaw.  

“The incidents at the centre of my investigation occurred prior to November 2017; in some 
cases, some years prior. All my terms of reference relate to  matters which occurred prior to 1 
November 2017. My investigation is limited to council conduct and not the conduct of third 
parties such as the numerous consultants engaged over the previous 15 years in relation to 
asbestos issues. 

“Mr Mulligan was employed by council on 1 November 2017. My terms of reference do not 
and have never extended to his conduct. 

“I note Mr Mulligan's recruitment both as a consultant and as an employee is the subject of a 
separate investigation by another firm. I have had no involvement in that investigation. 

“I have conducted a thorough and detailed investigation in relation to the matters in my terms 
of reference. I have interviewed 42 witnesses and reviewed over 2,500 documents. That 
investigation has been conducted in a transparent manner with regular briefings to SafeWork 
NSW and the USU. No doubt some regard the investigation as too thorough which is why 
they have gone to such lengths to derail it. 

“It would be a real shame if the affected workers are robbed of the opportunity to have the 
findings of this investigation as a result of inaccurate and misconceived allegations.” 

“It would be a real shame if the affected workers are robbed of the opportunity to have the 
findings of this investigation as a result of inaccurate and misconceived allegations.” 

Michael Tooma 

Mr Tooma called Mr Mulligan a “good friend” in the foreword to one of his textbooks. He 
also gave him a glowing endorsement on a professional social networking service. The 
information was revealed by radio station 2GB. Mr Toomey did not respond to further 
requests by the Gazette to comment on the council suspension notice. 

A hotline has been set up to allow anyone with information or concerns about Blue 
Mountains City Council to report it directly to the Office of Local Government. Reports can 
be made anonymously. 

The hotline number is 1800 291 051. Some residents were already flooding social media to 
complain calls were going unanswered due to demand. 

Ms Dillon said the decision on Tuesday to cease the employment of the acting director was 
made “effective close of business today … as part of the review of the current and future 
needs” of the council. It was made “in consultation” with Mr Mulligan and Ms Dillon 
thanked him for his work. 

Ms Dillon told staff “in light of current asbestos and safety issues I am also as a priority 
working on interim measures to improve alignment of buildings and parks – maintenance, 
asset management, customer liaison and planning”. 
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UPDATE from The Greens councillor Kerry Brown: 

The Greens will continue to push for reform, good governance and transparency following 
the news that Blue Mountains Council has received its second suspension notice. 

Blue Mountains Greens Councillor Kerry Brown said: “From day one the Greens’ concern 
has been to ensure council becomes a safe place to work and our community facilities are 
safe for everyone to use. 

“Staff and local residents have repeatedly raised concerns about asbestos contamination and 
what have been some very poor council processes. 

“I have always treated these concerns as worthy of support and investigation.   

“There’s a pretty clear lesson here for Labor’s Blue Mountains councillors, when an informed 
and passionate Greens councillor is raising real concerns about transparency and poor 
process, you should listen and act. 

Greens Local Government spokesman David Shoebridge 

“The ‘we have done nothing wrong’ attitude of a number of councillors has meant that Blue 
Mountains council has been caught in a reactive rather than proactive role. 

“It not acceptable to have our waste facilities closed because they’re dangerous, staff put at 
risk when working and now to find out that the Katoomba Grandstand is structurally 
unsound. 

“When you add in the latest debacle with the “independent” asbestos inquiry organised 
though council’s lawyers it really has been a sorry twelve months on the part of council. 

“BM Greens councillors are committed to keeping council in local hands and, if the council is 
suspended, we will be working with our colleagues in State Parliament to get us back up and 
running as soon as possible,” Clr Brown said. 

Greens MP and Spokesperson for Local Government David Shoebridge said: Labor can 
learn from this “lesson” 

“It’s always a blow to lose a democratically elected council but the threat of suspension can’t 
be used to prevent transparency or to silence informed criticism of the council.  

“I have to declare how proud I am of the Blue Mountains Greens Councillors who 
nine months ago made the first clear demand for fundamental changes in the culture and 
accountability of the council.                                                        

'It was Greens Councillor Kerry Brown who first moved to adopt the highest standards of 
work health and safety as a policy of council. Unfortunately that was voted down by the 
majority Labor councillors. 
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“Kerry called for the asbestos investigations to be driven by a tri-partite group of councillors 
representing all political parties to ensure it wasn’t done behind closed doors. That too was 
voted down by the majority Labor councillors. 

She repeatedly moved for terms of reference and  mayoral minutes related to the asbestos 
management to be in debated in open rather than closed session and was voted 
down.        

“There’s a pretty clear lesson here for Labor’s Blue Mountains councillors, when an informed 
and passionate Greens councillor is raising real concerns about transparency and poor 
process, you should listen and act. 

“If council is suspended then I will be urging the Minister for Local Government to keep the 
period of suspension as brief as possible to enable the elected representatives to resume 
control of a reformed council,” Mr Shoebridge said. 

Extraordinary meeting at council on Tuesday 

Council will gold an extraordinary meeting next Tuesday February 20. The purpose of the 
meeting is to make a submission in response to the Minister for Local Government’s notice 
of intended suspension of the elected councillors of Blue Mountains City Council. 

The meeting will be held at 7.30pm in the council chambers, Civic Place, Katoomba. 

The business paper will comprise a single Mayoral Minute. In accordance with Council’s 
Code of Meeting Practice, members of the public are unable to address the council on 
Mayoral Minutes, unless the council resolves otherwise. However, members of the public 
may speak on matters relating to the council report. 

The business paper for the extraordinary council meeting will be available late Monday 19 
January 2018 at www.bmcc.nsw.gov.au/yourcouncil/councilmeetings/2018meetings and 
printed copies will be available at the council meeting. 
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[PLAN: 20936409_1]

Interstate offices
Canberra  Melbourne
Affiliated offices around the world through the
Advoc network - www.advoc.com

Advice

To Confidential & Privileged

Rosemary Dillon
General Manager
Blue Mountains City Council

Date 19 February 2018

Subject Blue Mountains City Council - Probity Advice - Engagement of Michael
Tooma

Questions You have asked us to consider on an urgent basis whether:

1. the processes implemented by Council’s solicitor, Mr Cork, in
engaging Mr Tooma as an independent advisor were adequate and
robust enough in the circumstances; and

2. Mr Cork was able to reasonably rely upon the answers given by
Mr Tooma.

Summary of advice Below is a summary of our advice. Please read it in conjunction with the
detailed advice that follows.

Based on the information before us it appears that the approach adopted by
Mr Cork was reasonable and adequate in the circumstances.  In our opinion,
Mr Cork acted appropriately in relying on the representations of Mr Tooma as
to whether a conflict was present.

Contact Our Ref: PCW:MMM:7496295

Melissa Mallos
61 2 9291 6223
melissa.mallos@maddocks.com.au

Partner

Prue Burns

Lawyers
Angel Place
Level 27, 123 Pitt Street
Sydney NSW 2000
Australia

GPO Box 1692
Sydney New South Wales 2001

Telephone 61 2 9291 6100
Facsimile 61 2 9221 0872

info@maddocks.com.au
www.maddocks.com.au

DX 10284 Sydney Stock Exchange
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Detailed analysis

Background

3. We have been provided with a suite of documents over the course of 16, 17 and 18 February
2018 outlining the facts relevant to this advice. A complete list of the documents provided
can be found at Schedule A to this advice. The facts are complex and cover a number of
different issues. A summary of the facts as relates to the engagement of Mr Tooma is
provided below. This advice has been provided on an urgent basis.

4. In November 2017 Blue Mountains City Council (Council) was served with a Notice of
Intention to Suspend the elected council (Suspension Notice) by the Minister for Local
Government (Minister) on the basis of alleged issues in relation to the management of
asbestos (Asbestos Investigation) and recruitment. Following receipt of the Suspension
Notice Council made submissions to and liaised with the Office of Local Government and the
Minister.  As part of those submissions, Council committed to commissioning two separate
independent investigations to consider the allegations made against Council.

5. In his letter dated 16 February 2018 Mr Cork (Council’s solicitor) outlines the facts leading to
the engagement of Mr Tooma as the independent investigator for the Asbestos Investigation.
We are instructed that Mr Cork’s summary is accurate to the best of Council’s knowledge.
Relevantly:

5.1 On or about 8 November 2017 Mr Cork was approached by Mr Greenwood, the then
General Manager of Council, to consider potential candidates for the role of independent
investigators for the two investigations.

5.2 Mr Cork discussed the matter with his co-principal, Steven Nicholson who suggested
Michael Tooma as investigator for the Asbestos Investigation.

5.3 Mr Cork reviewed Mr Tooma’s profile and agreed that Mr Tooma was ‘a leader in the field of
work, health and safety law’.1

5.4 On 9 November 2017, Mr Nicholson contacted Mr Tooma by telephone and email. In an
email sent at 8:08am on that date, Mr Nicholson describes the scope of work for Mr Tooma
as follows:

We confirm we act for Blue Mountains City Council.

Our client needs a person to independently investigate recent asbestos related
incidents.  The matter is urgent.

5.5 In that same email, Mr Nicholson asks:

Could you please confirm that your firm can act and provide your costs disclosure
and terms of engagement.

5.6 At 12:17pm on 9 November 2017, Mr Cork wrote to Council and confirmed that contact had
been made with Mr Tooma and that conflict searches were being undertaken.

5.7 At 12:41pm on the same day, Mr Tooma sent an email to Mr Nicholson stating, inter alia:

I can confirm there are no conflicts.

1 Paragraph 4, Letter from Trevor Cork to Rosemary Dillon, dated 16 February 2017
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5.8 During conversations leading to the engagement of Mr Tooma, Mr Tooma indicated:

5.8.1 he had previously met the Mayor of the Council, Councillor Mark Greenhill;

5.8.2 Mr Tooma had encountered Councillor Greenhill in the course of legal proceedings
where Councillor Greenhill was acting in his capacity working as a Senior IR
Manager for Networks NSW;

5.8.3 Mr Tooma had not received instructions from Councillor Greenhill, nor did he have
any personal relationship with Councillor Greenhill.

5.9 Based on his conversations with Mr Tooma, Mr Cork concluded that the matters raised by
Mr Tooma did not give rise to a suspicion that Mr Tooma had any conflict and should not be
engaged as Council’s independent investigator.

5.10 On 9 November 2017 Mr Tooma sent Mr Cork a letter of engagement (Engagement Letter).
In that letter, the scope of work to be undertaken by Mr Tooma and his firm, Clyde & Co is
described as follows:

We have been instructed by your firm, who are acting on behalf of Blue Mountains City
Council, to conduct an independent investigation into recent asbestos related incidents
involving the Blue Mountains City Council.

5.11 The Engagement Letter indicates that the ‘client’ is McPheee Kelshaw Solicitors and
Conveyancers, and that the principal point of contact is Trevor Cork. The Engagement
Letter outlines the lawyers who will work on the matter, the charges, billing practices,
payment of charges, limitation of liability and client identity procedures.  Part 9 of the
Engagement Letter is headed “Conflicts of Interest” and states:

Clyde & Co adheres to the conflict and confidentiality rules which apply in New South Wales.
To the extent that there are matters which are not covered by the local ethical rules and
guidelines, Clyde & Co will adhere to those of the Solicitor Regulation Authority of England
and Wales.  Clause 13 of our Terms of Business contains important information regarding
our approach to managing conflicts and confidentiality, which we ask you to review carefully.

5.12 Clause 13 of the Terms of Business is headed ‘Confidentiality and conflicts’.  That clause
relates primarily to the management of sensitive information and acting for two or more
clients where the duties owed to those clients conflict and expressly states that Clyde & Co
adherer to the confidentiality rules that apply in New South Wales.

5.13 In outlining the actions taken by his firm, Mr Cork states:

Mr Tooma was not at that time engaged by the Council.  However, I was satisfied that the
issue of possible conflicts had been appropriately addressed by Mr Tooma and that he was
confident that no conflicts then existed.  I was also satisfied that the issue was appropriately
addressed in the Clyde & Co standard letter of engagement and in the Terms.2

5.14 On 14 November 201,7 Council considered Mayoral Minutes 3 and 4 (MM3 and MM4). The
subject of MM3 was stated to be “independent review into asbestos allegations”.  The
recommendations for MM3 included:

5.14.1 That Council instructs Trevor Cork of McPhee Kelshaw solicitors to engage an
independent investigator to investigate and report on [the asbestos allegations];
and

5.14.2 The Council notes the Terms of Reference for the investigation that are Attachment
1 to this Report.

2 Paragraph 18, Letter from Trevor Cork to Rosemary Dillon, dated 16 February 2017
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5.15 MM3 also contains a section headed ‘The Process undertaken by Council’ which states:

In order to achieve independence from Council and Council officers during the review, and
to ensure that all legal issues, including potential liability issues, are addressed, this report
proposes that that (sic) Council engage the Council’s solicitor, Trevor Cork of McPhee
Kelshaw to manage the referral and investigation.

An independent and appropriately experienced reviewer will be appointed to conduct the
investigation.

The Council will ensure open and transparent communication with relevant agencies
throughout the process…

5.16 The resolution was passed unanimously (Resolution).

5.17 On 15 November 2017 Mr Cork wrote to Council and recommended that Council engage Mr
Tooma as the independent investigator for the Asbestos Investigation. Mr Cork also made a
recommendation regarding the independent investigator for the second investigation.

5.18 On 16 November 2017 Mr Cork wrote to Mr Tooma to formally engage him on behalf of
Council. The letter also provided Mr Tooma with a copy of the Terms of Reference endorsed
by the Resolution. Documentation relevant to the Asbestos Investigation was provided to Mr
Tooma during the course of November and December 2017.

5.19 In early December 2017 Mr Cork and Mr Tooma agreed on a summary of the matters being
investigated by Mr Tooma.

5.20 On 12 December 2017, Council resolved to adopt amended terms of reference for the
Asbestos Investigation, which were provided to Mr Tooma.

5.21 On 15 December 2017 Mr Tooma provided Mr Cork with a Draft Action Plan (for discussion)
which identified proposed interim reports and the timetable for the conduct of the Asbestos
Investigation.

5.22 We are instructed that from this point the Asbestos Investigation proceeded as outlined in
the Draft Action Plan.

5.23 During the week commencing 12 February 2018 allegations were made asserting a conflict
of interest on behalf of Mr Tooma.  The allegations cite the relationship between Mr Tooma
and Mark Mulligan a (now former) employee of Council as the basis of the Conflict. A
detailed account of that relationship is set out in an email from Mr Tooma, dated 13 February
2018.

Qualifications and assumptions

6. We have not been asked to provide advice on whether the actions of Mr Tooma were
appropriate in the circumstances, nor have we been asked to consider whether a conflict of
interest has arisen.

7. Consequently, we have not drawn any conclusions on these matters. We would be happy to
consider these issues upon receipt of further instructions.

Legal analysis

8. As outlined above, at the time Mr Tooma accepted the engagement from Mr Cork, Mr Tooma
sent the Engagement Letter to Mr Cork.  The text of the Engagement Letter and clause 13 of
the Terms of Business attached to it both indicated that Clyde & Co adhered to the conflict
and confidentiality rules which apply in New South Wales.
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9. Those rules as they relate to conflict of duties, are relevantly rules 10,11 and 12 of the Legal
Profession Uniform Law Australian Solicitors’ Conduct Rules 2015 (Rules).  Rule 11 relates
to conflicts of duties concerning current clients.  Rule 12 relates to conflicts concerning a
solicitor’s own interests and states:

12.1  A solicitor must not act for a client where there is a conflict between the duty to serve
the best interests of a client and the interests of the solicitor or an associate of the solicitor,
except as permitted by this Rule.

…

10. In addition to this, prior to his formal engagement Mr Tooma confirmed that “there are no
conflicts”. We have not been asked to consider whether Mr Tooma was correct in asserting
there was no conflict. Rather, we have been asked whether the processes implemented by
Mr Cork were robust enough in the circumstances, and whether it was reasonable for Mr
Cork to rely on Mr Tooma’s representations.

11. It is usual practice for a solicitor who is seeking to engage an external consultant on behalf of
their client to make enquires as to whether that consultant is free from conflict.  Such
enquiries can be made verbally, in writing or both.  In the current circumstances the enquiry
was made in writing. It is also usual practice for solicitors to rely upon the responses to such
enquiries. It is not common practice for the engaging party to test the veracity of such
representations, or to undertake further due diligence in this regard.

12. In the current situation Mr Cork received confirmation from Mr Tooma that there was no
conflict in Mr Tooma’s email of 9 November 2017.  The Engagement Letter also confirmed
Clyde & Co’s adherence to the Rules and outlined action that would be taken in
circumstances where a conflict was identified.

13. Whist we acknowledge that Mr Tooma was not provided with the terms of reference of the
investigation (and the amended terms of reference) until after his engagement, rule 12.1 of
the Rules places a continuing obligation on solicitors.  It is fair to say, that it was incumbent
on Mr Tooma to consider whether a conflict arose at first instance, and then to reconsider
the issue at relevant times during the investigation – particularly upon receipt of the terms of
reference and the amended terms of reference. Having said this, it would not be reasonable
to expect Mr Cork to have to prompt Mr Tooma to reconsider the issue of whether there was
a conflict during the course of the investigation.  This is particularly so given Mr Tooma is a
senior solicitor with 20 years’ experience.

14. Based on the information provided to us, and the facts outlined in those documents, it is our
opinion that Mr Cork followed a reasonable process in his engagement of Mr Tooma.
Further, it is our opinion that it was reasonable in the circumstances for Mr Cork to rely on Mr
Tooma’s representations that he was free from conflict.

Contact

Please contact Melissa Mallos on 02 9291 6223 or email melissa.mallos@maddocks.com.au if you
have any other queries.
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Schedule A – Documents provided by Council

1. Email from Rosemary Dillon, General Manager, Blue Mountains City Council to Melissa
Mallos, dated 16 February 2018, received at 8:10pm

2. Letter to Rosemary Dillon, General Manager, Council,  from Trevor Cork, dated 16 February
2018 and its attachments:

2.1 Email correspondence between Trevor Cork and Michael Tooma date 9 November 2017;

2.2 Letter from Trevor Cork to Robert Greenwood, General Manager, Council, dated 9
November 2017;

2.3 Email from Michael Tooma to Trevor Cork, dated 13 February 2018;

2.4 Engagement Letter from Michael Tooma to Trevor Cork, dated 9 November 2017;

2.5 Attachment to Mayoral Minute MM3 – Terms of Reference – dated 14 November 2017;

2.6 Letter from Trevor Cork to Michael Tooma, dated 16 November 2017;

2.7 Amended Terms of reference – First Investigation;

2.8 Email from Michael Toom to Trevor Cork, dated 15 December 2017 attaching draft action
plan for discussion.

3. Letter from Trevor Cork to Grant Gleeson, Director Legal Services, Office of Local
Government, dated 13 February 2018

4. Letter from Gabrielle Upton, Minister for Local Government, to Mark Greenhill, Mayor, dated
14 February 2018

5. Submission by Council to the Minister for Local Government dated 20 December 2017

6. Letter from Rosemary Dillon, General Manager, Council and Mark Greenhill, Mayor, to
Minister for Local Government, dated 20 December 2017

7. Letter from Rosemary Dillon, General Manager, Council and Mark Greenhill, Mayor, to
Minister for Local Government, dated 18 January 2018

8. Letter from Rosemary Dillon, General Manager, Council to Minister for Local Government,
dated 23 January 2018

9. Letter from Rosemary Dillon, General Manager, Council to Minister for Local Government,
dated 23 January 2018

10. Letter from Rosemary Dillon, General Manager, Council to Minister for Local Government,
dated 23 January 2018

11. Letter from Rosemary Dillon, General Manager, Council to Minister for Local Government,
dated 25 January 2018

12. Letter from Rosemary Dillon, General Manager, Council to Minister for Local Government,
dated 23 January 2018

13. Letter from Rosemary Dillon, General Manager, Council to Tim Hurst, Acting Chief
Executive, Office of Local Government, dated 25 January 2018
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14. Letter from Rosemary Dillon, General Manager, Council to Minister for Local Government,
dated 2 February 2018

15. Letter from Rosemary Dillon, General Manager, Council to Minister for Local Government,
dated 8 February 2018

16. Letter from Rosemary Dillon, General Manager, Council to Minister for Local Government,
dated 13 February 2018

17. Mayoral Minutes 3, dated 14 November 2017

18. Letter from Trevor Cork to Robert Greenwood, General Manager Council, dated 15
November 2017

386



Business Paper 
Extraordinary Meeting

Venue: Administrative Headquarters 
Civic Place 
Katoomba 

Meeting: 7.30pm  20 February, 2018 
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EXTRAORDINARY MEETING 
 

20 FEBRUARY 2018 
 

AGENDA 
 

 
ITEM  
NO. 

PAGE  SUBJECT COMMENTS 

    
  PRAYER/REFLECTION  
  (and Recognition of the Traditional 

Owners, the Darug and Gundungurra 
People) 

 

    
  APOLOGIES  
    
  DECLARATIONS OF INTEREST  
    
  MINUTE BY MAYOR    
    
1 9 Submission in response to the Minister for 

Local Government's notice of intended 
suspension of the elected Councillors of Blue 
Mountains City Council 
Attachments x 7 
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THE COUNCIL MEETING 
 
Blue Mountains City Council meetings are conducted in accordance with Council’s 
adopted Code of Meeting Practice. This Code is available via the Council website, 
from Council offices and in Council meetings. 
 
http://www.bmcc.nsw.gov.au/yourcouncil/councilmeetings 
 
Councillor Seating Map 
While the Councillor and Senior Staff seating map indicates the seating arrangement 
in most Council meetings, occasionally the seating may change based on the change 
to the venue or content experts.  
 
Business Papers and Minutes 
Before each Council meeting, a Business Paper is prepared detailing the items that 
are to be presented to the Council meeting. Readers should be aware that the 
Recommendations and Notices of Motion as set out in the Council Business Paper 
are simply proposals to the Council for its consideration. 
 
The Council may adopt these proposals, amend the proposals, determine a 
completely different course of action, or it may decline to pursue any course of 
action. The decision of the Council becomes a resolution of the Council and is 
recorded in the Council Minutes. Readers are referred to this separate document. 
 
The Council Business Paper and the Council Minutes are linked by the common Item 
Numbers and Titles. Minutes from the meeting are confirmed at the following 
meeting, until then they are presented as draft unconfirmed minutes. 
 
To Register to Speak at a Council Meeting 
Members of the public are welcome to address the Council on any items of business 
in the Business Paper other than: 

 Unconfirmed Minutes;  
 Minutes by the Mayor; 
 Rescission Motions; 
 Councillor Reports;  
 Questions with Notice; 
 Responses to Questions without Notice; 
 Responses to Questions with Notice; 
 Notices of Motion (including Rescission Motions) 
 the Précis of Correspondence; and  
 Matters of Urgency. 

 
To address the meeting a speaker’s registration form must be completed at the 
speaker’s registration desk on the night of the Council meeting. To pre-register, the 
speaker’s registration form must be emailed no later than 4pm on the day of the 
meeting to council@bmcc.nsw.gov.au. 
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DEVELOPMENT APPLICATIONS – MATTERS FOR CONSIDERATION  
When determining a development application the Council is required to take certain 
matters into consideration. These must be relevant to the development application 
under consideration. These considerations are detailed under s. 79C (1) (Matters for 
consideration – general) of the Environmental Planning and Assessment Act 1979 
and are reproduced below:  
79C Evaluation  
(1) Matters for consideration—general  
In determining a development application, a consent authority is to take into 
consideration such of the following matters as are of relevance to the development 
the subject of the development application:  

(a) the provisions of:  
(i) any environmental planning instrument, and  
(ii)any proposed instrument that is or has been the subject of public 
consultation under this Act and that has been notified to the consent 
authority (unless the Secretary has notified the consent authority that 
the making of the proposed instrument has been deferred indefinitely 
or has not been approved), and  
(iii) any development control plan, and  
(iii) any planning agreement that has been entered into under section 
93F, or any draft planning agreement that a developer has offered to 
enter into under section 93F, and  
(iv) the regulations (to the extent that they prescribe matters for the 
purposes of this paragraph), and 
(v)  any coastal zone management plan (within the meaning of the 
Coastal Protection Act 1979),  
that apply to the land to which the development application relates, 

(b) the likely impacts of that development, including environmental impacts on 
both the natural and built environments, and social and economic impacts in 
the locality,  
(c) the suitability of the site for the development,  
(d) any submissions made in accordance with this Act or the regulations,  
(e) the public interest. 
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ITEM NO: 1 
 
SUBJECT:  SUBMISSION IN RESPONSE TO THE MINISTER FOR LOCAL 

GOVERNMENT'S NOTICE OF INTENDED SUSPENSION OF THE 
ELECTED COUNCILLORS OF BLUE MOUNTAINS CITY COUNCIL 

 
FILE NO: F11178 - 18/35289         
 
 
Delivery Program Link 

Principal Activity: Civic Leadership 
Service: Governance and Risk 

 
 

 

Recommendations:   
 
1. That the Council notes this report; 
 
2. That the Council makes a submission to the Minister in response to the Minister's Notice 

of Intention to Suspend the Council, under the signature of the Mayor and the Deputy 
Mayor, and in the terms of this Mayoral Minute; 

 
3. That the Council notes the receipt by the Council’s solicitor of Mr Tooma’s interim report 

titled ‘Asbestos management of Lawson Carpark, Lawson Mechanics Institute and 
Lawson Depot’; 

 

4. That the Council notes that individuals named in the report have been notified of the 
findings made in the interim report in relation to them and have been allowed time to 
respond and/or to seek advice, and also notes that the Council's external solicitor, Mr 
Cork, has facilitated that process; 

 
5. That the Council notes a copy of Mr Tooma's first interim report will be made available for 

viewing only by Councillors in the period prior to the next Ordinary meeting of the 
Council; 

 
6. That the Council notes a Mayoral Minute will be submitted to the next Ordinary meeting 

of the Council recommending the appropriate approach relative to public release of the 
report and the implementation of all recommendations made in the interim report; 

 
7. That the Council resolves that the recommendations made in Mr Tooma's first interim 

report be publicly released as a result of this Mayoral Minute for this Extraordinary 
Council Meeting; and 

 
8. That the Council's external solicitor, Mr Cork, be instructed to provide a copy of Mr 

Tooma's full interim report, with all annexures, to the Director, Legal of the Office of Local 
Government by Friday 23 February 2018, in accordance with the Minister's Performance 
Improvement Order (Compliance Report 2). 

 
 
 

 
 
Mayoral Minute   
This Minute responds to the Notice of Intention from the Minister of Local Government, the 
Hon. Gabrielle Upton to suspend the elected body of Blue Mountains City Council. 
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At the outset, I want to make it very clear that there have been serious asbestos issues at 
Blue Mountains City Council which I and the elected body are determined to continue 
addressing on behalf of our workers and community. Safety is our highest priority. 
 
On Thursday 15 February 2018, under cover of an email forwarded to the General Manager 
of the Council, Dr Rosemary Dillon, by Mr Grant Gleeson, Director, Legal of the Office of 
Local Government (OLG), the Council was served with a letter addressed to me by the 
Minister for Local Government, the Hon. Gabrielle Upton (Minister). 
 
Attached to this Mayoral Minute is a copy of each of the following: 
 
Attachment 1:  Mr Gleeson's email to Dr Dillon. 
 
Attachment 2:  The letter from the Minister addressed to me (dated 14 February 2018 but 

received on Thursday 15 February 2018). 
 
Attachment 3:  Standard OLG document titled "Quick Guide to Suspension Orders 

PROCESS FOR COUNCILS". 
 
The Minister's letter is the second Notice of Intention to Suspend the Council (Notice) served 
by the Minister. The Minister's original Notice was given on 13 December 2017. In response, 
the Council made detailed submissions to the Minister on 20 December 2017. Ultimately, the 
Minister determined not to suspend the Council, but to instead issue a Performance 
Improvement Order (PIO). 
 
The OLG Guide to Suspension Orders 
The OLG Guide states that a Notice of Intention to issue a Suspension Order will be given 
before a council is suspended. That step is required under Part 7 of the Local Government 
Act, 1993 (Chapter 13 Part 7). 
 
In the OLG's explanation of the suspension process the second and third bullet point 
paragraphs read as follows: 
 

"● the council will be given no less than 14 days to respond (in urgent circumstances, 
the response time will be 7 days) 

 
 ● Notices of Intention will outline what is required." 

 
The Minister has given the Council 7 days to respond to the Notice. Within that 7 day period 
the Council must fully consider the grounds upon which the Minister has: 
 

(a) determined that the suspension of the Council is desirable; and 
 

(b) determined that the suspension of the Council is urgent. 
 
Given the importance of this matter, the Minister is entitled to receive the Council's fully 
informed response to her letter. For that reason, this Mayoral Minute identifies each material 
paragraph included in the Minister’s letter (after the two formal opening paragraphs). 
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Paragraph 3 of the Minister's Letter  
Paragraph 3 of the Minister's letter reads as follows: 
 

By way of background, significant issues regarding asbestos management and 
recruitment within the Council were raised toward the end of 2017. In response to these 
allegations, Council arranged for two investigations to be carried out, and commissioned 
reports to be prepared by the investigators, one in relation to issues in relation to 
recruitment (the Recruitment Investigation) and one in relation to asbestos (Asbestos 
Investigation). 

 
Elected Councillors are aware that on 8 November 2017 Mr Ray Hadley of the 2GB Morning 
Program began the first of a series of comments on the Council in relation to alleged issues 
arising from the Council's management of asbestos and asbestos related risks. Mr Hadley 
also made allegations in relation to the recruitment of Council staff, including serious 
allegations about the Council's processes. 
 
The 2GB broadcasts, and associated print media references to the allegations, limited to the 
Blue Mountains Gazette, were the source of the matters that led the Councillors to resolve to 
initiate independent investigations. The public allegations did not come to the Council 
through the OLG, through the ICAC or through any other agency or regulator. 
 
The Council responded by resolving on 14 November 2017 to establish two independent 
investigations via Mayoral Minutes that were initiatives of the Mayor.  
 
The first investigation relates to the Council's management of asbestos and asbestos related 
risks over an extended period.  
 
The second investigation has a far more limited scope and relates to the engagement of Mr 
Mark Mulligan as consultant from October to December 2016 and then as Acting Director, 
Service Delivery (in the period from 1 November 2017 to 12 February 2018). Allegations 
were also made against the Council's Group Manager, People and Systems and another 
named individual. 
 
Paragraph 4 of the Minister’s Letter 
The fourth paragraph of the Minister's letter to the Council reads as follows: 
 

"Council's resolutions to commission those reports stressed the importance of the 
investigations and the reports being independent. The details of Council’s action were 
[sic.] provided to SafeWork and the Office of Local Government, as regulators of safe 
work places and council conduct more generally, respectively." 

 
Attached to this Mayoral Minute (Attachment 4) is the text of the resolutions passed by the 
Council at the meeting on 14 November 2017. Minute No. 416 related to the establishment of 
the independent review into asbestos allegations. Minute No. 417 relates to the independent 
investigation into staff recruitment and consultant engagement matters.  
 
In relation to the independent asbestos investigation Mayoral Minute 3 (MM3) included the 
following statements: 
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 "The process to be undertaken by Council 
 

In order to achieve independence from Council and Council officers during the 
review, and to ensure that all legal issues, including potential liability issues, are 
addressed, this report proposes that Council engage the Council’s solicitor, Trevor 
Cork of McPhee Kelshaw, to manage the referral and investigation.  

 
An independent and appropriately experienced reviewer will be appointed to conduct 
the investigation.   

 
The Council will ensure open and transparent communication with relevant agencies 
throughout the process. In the first instance the Council will write to Mr Tim Hurst, 
Acting Chief Executive, Office of Local Government notifying him of the process 
resolved by the Council and including a copy of the Terms of Reference for the 
review of the allegations.   

 
The Council's investigation will be comprehensive and thorough. The Council intends 
to make no further comment about the recent allegations until the investigation is 
completed." 

 
In relation to the proposed independent review into publicly made allegations regarding staff 
appointments, Mayoral Minute 4 (MM4) included the following statements: 
 
 "The process to be undertaken by Council  
 

In order to achieve independence from Council and Council officers during the 
review, and to ensure that all legal issues, including potential liability issues, are 
addressed, this report proposes that Council engage the Council’s solicitor, Trevor 
Cork of McPhee Kelshaw, to manage the referral and investigation.  

 
An independent and appropriately experienced investigator will be appointed to 
conduct the investigation.   

 
At the conclusion of the investigation, Mr Cork will provide written advice to the 
Council concerning all relevant legal issues that arise for consideration, including 
issues in relation to any prospective liability of the Council to any party.  

 
The Council will ensure open and transparent communication with relevant agencies 
throughout the process. In the first instance, that the Council will write to Tim Hurst, 
Acting Chief Executive, Office of Local Government ........ formally notifying ........ the 
process resolved by the Council and including a copy of the Terms of Reference for 
the review of the allegations.   

 
The independent investigation will be comprehensive and thorough. The Council 
intends to make no further comment about the recent allegations until the 
investigation is completed." 
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The primary focus of the Minister's letter dated 14 February 2018 is  on the Council's 
independent investigation in relation to asbestos matters. The Minister correctly notes the 
concern of the Council that the two investigations be conducted independently of the Council.  
 
The resolutions passed by the Council at the meeting on 14 November 2017 nominated  the 
independence of the investigations and recorded decisions that were made to ensure that 
each investigation was independent of the elected Councillors and of the Council as an 
organisation. 
 
Ms Scarlet Reid of McCullough Robertson solicitors has been appointed as independent 
investigator in relation to the staff recruitment matters. Ms Reid's report will be delivered in 
accordance with the resolutions passed at the meeting on 14 November 2017.  
 
The focus of this Mayoral Minute is on the independent investigation in relation to asbestos 
management and asbestos related issues. Mr Michael Tooma of Clyde & Co solicitors was 
appointed by Mr Cork, under his instructions from the elected Councillors, as the 
independent  investigator in relation to those issues. 
 
Mr Tooma is a senior and experienced solicitor. His reputation and standing in relation to 
work, health and safety issues is unquestioned. He is recognised across Australia as an 
expert on work, health and safety law and practice. 
 
When Mr Tooma was recommended by Mr Cork as the independent investigator, the Council 
accepted that recommendation.  Mr Tooma's engagement was a significant step towards 
informing the elected Councillors of  the circumstances in which the asbestos management 
issues and related issues emerged in 2017. This occurred with no objection from the Office 
of Local Government which was advised before the engagement. 
 
Paragraph 5 of the Minister's Letter 
Paragraph 5 of the Minister's letter reads as follows: 
 

Integral to my decision in December 2017 to issue a Performance Improvement Order, 
rather than proceed to suspension was the integrity of the processes Council had initiated 
and the capacity of the Council to address the issues confronting it. Both of these 
considerations had been called into question as a result of a pre-existing relationship, 
apparently both professional and social in nature, between Mr Michael Tooma of Clyde & 
Co and the Council's (then) Chief Safety Officer Mr Mulligan which I note from Council's 
letter was not disclosed to it. 

 
There are a number of issues at the heart of  this paragraph.  
 
Mr Mark Mulligan has never worked for the Council as Chief Safety Officer.  
 
Wide-ranging and unsubstantiated allegations have been made against Mr Mulligan  and it is 
time that those allegations were addressed. For example on 15 February, Ray Hadley 2GB 
stated the following untrue statement regarding the role of Mark Mulligan:  

 
“He (Tooma) was investigating the asbestos management which fell under the control 
of the now sacked Mark Mulligan at Blue Mountains City Council… 
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“If you are investigating the asbestos management and you aren’t prepared to tell the 
people you are interviewing that you’re mates with the contractor responsible for the 
administration of the Asbestos Management Plan, you are on a very slippery slope.”   

 
Mr Mulligan was never responsible for controlling the investigation of asbestos management 
or for developing the Council’s Asbestos Management Plan.  In late 2016 the Council was 
undertaking a major program involving the review of its Safety Management Systems (SMS).  
 
The precise circumstances of Mr Mulligan’s engagement as a consultant in October 2016 are 
the subject of Ms Scarlet Reid's investigation. However, that investigation involves 
consideration of the Council's procurement processes. Mr Mulligan was not in any way 
responsible (and could not be responsible) for the processes leading to his engagement. 
 
Unfounded allegations have been made about Mr Mulligan's work (as a consultant, not an 
employee) in the period October to December 2016. During that period Mr Mulligan worked 
for the Council for approximately 12 weeks, for 3-4 days per week. The project that he took 
over was extensive in scope. There was no realistic prospect that the project could be 
completed during the anticipated period of Mr Mulligan's consultancy, even where the person 
engaged had the level of experience and professional expertise of Mr Mulligan in the work, 
health and safety area. 
 
The project scope that Mr Mulligan's consultancy was to address is documented in the 
Council's records as follows: 
 
“The purpose of this project is to review and improve the Safety Management System (SMS) 
at Blue Mountains City (BMC) in response to the finding of the Willis Review completed in 
October 2015." 
 
The key recommendation of the Willis Review was that the Council introduce a robust safety 
management system developed in accordance with an accepted management standard. 
 
The Willis Review made other recommendations, proposing the alignment of all of the 
Council's safety policies with the Work Health & Safety Act 2011 and ensuring that current 
codes of practice and legislative requirements were understood and observed across the 
organisation. 
 
The work required to implement the Willis Review included:  
 

 developing processes in regards to hazard identification and risk assessment;  
 

 improving the WHS goals and objectives for the organisation;  
 

 implementing safety training and consultation processes; 
 

 increasing the rigor of WHS investigation methodology, incident reporting and 
analysis; and  

 
 improving safety audit processes. 
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In response to the Willis report, the key deliverables of the SMS project were split into three 
phases. 
 
Phase 1:  To be compliant with WHS Act 2011 and Regulations 
Phase 2:  To ensure systematic Risk Management in Safety (AS3100) 
Phase 3:  To embed continual improvement in Safety (AS/NZS 4801). 
 
During the limited period in which Mr Mulligan was contracted to provide services to the 
Council, he commenced Phase 1 of this total project. 
 
The project deliverable descriptions for Phase 1 were:   
 

(1) Due diligence at Officer level evidenced through objective and target setting and 
reporting against performance. 

(2) Consultation arrangements in place that represent all workers in relation to health 
and safety matters. 

(3) Communication mechanisms in place across all workplaces that meet minimum 
WHS requirements – WHS notice boards; WHS “tab” on Intranet and enhanced 
Team Brief WHS element. 

(4) Systematic risk management referenced to legislation; systematic incident 
response and investigation. 

(5) Duty of care – risk management – implemented and measured i.e. health 
surveillance. 

(6) Induction and training commensurate with risk. 

(7) Organisational WHS Objectives and Targets set and communicated to all 
workers – performance against targets communicated monthly via Teambrief. 

(8) Leadership performance measures implemented that facilitate coaching, 
mentoring and oversight of compliance (initiated through management site 
inspections/interactions objectives and targets). 

(9) Safety management system that complies with the WHS Act 2011 and aspires to 
compliance with AS/NZS 4801. 

(10) Software application evaluations complete. 

The deliverables for this project confirm that Mr Mulligan's role during the limited period of his 
consultancy was focused on progressing development of the Council’s overall Safety 
Improvement Program at a broad level and improving the overall SMS of the Council. 
 
Mr Mulligan was given a very broad project with deliverables that required policy 
development and identification of issues. It is important for both the Minister and the public to 
understand that: 
 

(1) Mr Mulligan's  responsibilities as a consultant in 2016 were limited to the above; and 
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(2) Mr Mulligan was not responsible for the development and finalisation of the Council's 

Asbestos Management Plan (AMP). 
 
Mr Mulligan's engagement as a consultant with the Council began on 5 October 2016 and 
ended on 23 December 2016, in line with the terms of the contract issued to Mr Mulligan in 
September 2016. The termination of the engagement had nothing to do with the quality of Mr 
Mulligan's work. 
 
The statements made by the Minister in the third paragraph of her letter inform a 
misunderstanding of Mr Mulligan's role as a consultant while working at the Council. As a 
consultant Mr Mulligan was engaged to review high level policies and to make 
recommendations, again at a high level, about the Council's SMS. Mr Mulligan's role as a 
consultant for a short period in 2016 should not be  seized upon in relation  to any 
deficiencies in the Council's own procedures and performance, as I am advised.  
 
Importantly, Mr Mulligan was not at any time during his 2016 consultancy, a member of any 
asbestos working group within the Council.  
 
Mr Mulligan was engaged as a temporary employee of the Council with effect from 1 
November 2017. Mr Mulligan was then appointed to the temporary role of Acting Director, 
Service Delivery. Mr Mulligan's role ended, by mutual agreement, on 12 February 2018. 
 
The Minister refers to a "pre-existing relationship", between Mr Tooma and Mr Mulligan. That 
relationship has been identified by Mr Tooma in direct discussions with the Office of Local 
Government and in a communication with the Council after it was raised on air.  
 
The Council has been informed that Mr Mulligan left Essential Energy in 2012. The 
professional relationship between Mr Mulligan and Mr Tooma ended at that time. The social 
relationship (which was part of the professional relationship) also ended at that time. Mr 
Tooma has been very clear in his statements to that effect. 
 
In common with the Director, City and Community Outcomes, the Director, Development and 
Customer Services and the Acting Group Manager, People and Systems, Mr Mulligan was 
interviewed by Mr Tooma because he was the Acting Director, Service Delivery. Mr Tooma 
has confirmed that the interview with Mr Mulligan was to assist Mr Tooma’s understanding of 
the organisational structure and the interaction of different Directorates. Suggestions have 
been made that no senior officers of the Council had been interviewed by Mr Tooma as part 
of his investigation. This is incorrect. 
 
Paragraph 6 of the Minister's Letter 
The sixth paragraph of the Minister's letter reads as follows: 
 

"I note the comments made in Mr Cork's letter of 13 February 2018. I remain concerned 
that the processes adopted by Council did not ensure that prior associations were 
disclosed to the Council when engaging Mr Tooma. Clearly they should have been. In that 
regard I have been advised of the statement made by you to the Chief Executive of the 
Office of Local Government that both you and the General Manager Ms Dillon have lost 
confidence in the investigation. I note that the sudden termination of Council's Chief 
Safety Officer Mr Mulligan on 12 February 2018 is yet to be explained." 
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This paragraph repeats the earlier misunderstanding. Mr Mulligan was not the Chief Safety 
Officer of the Council on 12 February 2018, nor has he ever occupied that position. The 
circumstances of Mr Mulligan's departure from the Council have been noted above. 
 
Mr Mulligan was recruited by the Council, through an open recruitment process managed by 
Hays Recruiting (Hays) to fill the temporary position of Acting Director, Service Delivery for a 
period of 12 months commencing on 1 November 2017.  
 
The Service Delivery Directorate of the Council is responsible for the conduct of Council 
works within the City. The Service Delivery team is engaged in building maintenance, road 
works, repairs and renovations and other physical works across the City. Service Delivery is 
not responsible for the development of the Council's work, health and safety policies for the 
organisation.  
 
Mr Tooma was first approached on 9 November 2017 to ascertain whether he would be 
available to accept appointment as an independent investigator into asbestos management 
and asbestos related risks, if the Council resolved to establish such an investigation. At that 
time, the Council's solicitors forwarded an email to Mr Tooma which included the following 
paragraph: 

 
"“We refer to our telephone conversation this morning. 
 
We confirm we act for Blue Mountains City Council. 
 
Our client needs a person to independently investigate recent asbestos related 
incidents. The matter is urgent. 
 
Could you please confirm your firm can act and provide your costs disclosure and terms of 
engagement. 
 
Thank you for your assistance.” 

 
Following discussions between the Council's solicitors and Mr Tooma, the Council's solicitors 
forwarded to the Council a letter in the following terms: 
 

"We refer to our first letter of today's date. 
 

As instructed, we have made contact with Mr Michael Tooma of Clyde & Co, to ascertain 
his availability to conduct the investigation that we have recommended. 
 
Mr Tooma and Clyde & Co are now conducting a conflict of interest check, to ensure 
that there are no existing relationships which would prevent their acceptance of our 
instructions. Mr Tooma considers that this is unlikely." 

 
In response, Mr Tooma forwarded an email to the Council's solicitors as follows: 
 

"I can confirm that there are no conflicts. 
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We will send through our letter of engagement (will your firm be the client or will it be Blue 
Mountains City Council?). 
  
In the meantime please send through any relevant background material." 

 
It is very important to note that Messrs Cork and Tooma and their officers engaged in the 
appropriate checks to ascertain conflict of interest in this type of engagement. Mr Tooma 
corresponded that he was undertaking this specific review in accordance with the proper 
process for solicitors. He corresponded on 9 November 2017 with McPhee Kelshaw and 
confirmed that no such conflicts existed. 
 
The specific, proper and formal conflict of interest process was followed and the engagement 
of Mr Tooma proceeded specifically on that basis. 
 
Both the Council and Mr Cork are entitled to rely upon the representations made in this 
process by Mr Tooma and Clyde & Co. 
 
A further review of this issue was undertaken by Maddocks solicitors at the direction of the 
General Manager. Maddocks confirms the appropriateness of the steps taken. This advice is 
Attachment 5 to this Mayoral Minute. 
  
Paragraph 7 of the Minister's Letter  
The seventh paragraph of the Minister's letter reads as follows: 
 

"The Council's approach to address the asbestos management problem (including the 
independent investigations) was a process that was voted on by the Council as an elected 
body at the end of 2017. The Council's previous submission in response to the earlier 
Notice of Intention to Suspend argue that the elected body was not directly involved with 
what had happened earlier in 2017." 

These statements made by the Minister are correct. The establishment of both independent 
investigations, including the investigation in relation to asbestos management and related 
issues, was the subject of resolutions passed by the Council at the meetings held on 14 
November 2017 and 12 December 2017. 
 
The Minister is also correct in noting the contents of the Council's submission to the 
Minister's Notice dated 13 December 2017. The Minister knows that the Councillors are not 
engaged in the day-to-day operations of the Council and is well aware of the guidance 
provided to elected Councillors in the OLG publication Councillor Handbook issued by the 
OLG in October 2017 (Handbook).  The contents of the Handbook reflect the obligations of 
Councillors that are identified in the relevant provisions of the LGA. 
 
The Minister's statement is incorrect in one detail. As far as the elected Councillors are 
concerned, the events of 2017 were the result of events and decisions extending back over a 
much longer period. The elected Council resolved to establish Mr Tooma's investigation not 
simply to understand the events of calendar year 2017 but also to understand earlier events 
and earlier decisions, going back over many years, which brought to the Council the 
problems, challenges and controversies that emerged in 2017. 
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Paragraph 8 of the Minister's Letter 
The eighth paragraph of the Minister's letter reads as follows: 
 

It now appears to be the case that the approach adopted by the Council, as an elected 
body, has not been robust enough to enable Council to implement a mechanism that 
satisfactorily addresses the significant risks posed by the asbestos management problem. 
Governance and probity (conflict of interest) issues of this nature have the potential to 
erode community confidence in the Council. As such, and noting the Council's request 
that I appoint a special advisor, it seems that the Council now accepts that external 
assistance may be required to assist Council to meet the challenges confronting it. In that 
context, I consider that a period of external management is also a possible solution.  

 
The opening sentence of this paragraph appears to relate to the Council's management of 
asbestos matters,  not to the independent investigation being conducted by Mr Tooma. 
However, the Minster may have intended to address both matters, and this Mayoral Minute 
proceeds on that assumption. 
 
Attachment 6 to this Mayoral Minute provides an overview report on the Council’s extensive 
work and commitment to addressing and improving asbestos management. It has been 
prepared by the actual Chief Safety Officer of the Council (Mr Alan Harris) and other 
responsible Council staff, and covers the period December 2017 to 20 February 2018. An 
overview of key actions implemented from 2012 to 2017 was detailed in the Council’s earlier 
submission to the Minister dated 20 December 2017. On any fair reading, the elected 
Councillors and the community would conclude that the Council has acted diligently in its 
response to the identified asbestos management issues. 
 
Amongst other actions, the Council has: 
 

(1) Engaged highly credentialed consultants and contractors to inspect Council premises, 
review Improvement Notices (INs) served by SafeWork, identify work required to be 
done to comply with those INs and then supervise the conduct of that work. 

 
(2) Created and engaged a full time Chief Safety Officer, initially as a temporary position 

but now to become a two year appointment  as resolved by the Council on 30 
January 2018. 

 
(3) Established the Blue Mountains Multi-Agency Asbestos Management Committee, 

with agencies including SafeWork, the Environmental Protection Authority (EPA), the 
Office of Local Government(OLG), the United Services Union (USU), the Mayor, the 
General Manager and staff representatives all invited to participate. This Committee  
currently meets on a fortnightly basis  to provide advice to the Council in relation to 
the management of asbestos and to ensure all relevant parties work together 
constructively and effectively in this regard.  

 
(4) Worked closely with SafeWork to satisfy SafeWork that all Improvement Notices(Ins) 

and Prohibition Notices (PNs) have been fully addressed and satisfied and to secure 
the lifting of those Notices. At the date of this Mayoral Minute, all INs and PNs served 
on the Council have been satisfied, with the exception of eight ongoing Improvement 
Notices or Prohibition Orders issued by SafeWork as follows. All works relating the 
Notices are in progress and in consultation and agreement with SafeWork within the 
agreed timeframes. 
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(5) Closely consulted with the USU in relation to the Council's responses to asbestos 
management. 

 
(6) Worked diligently and cooperatively to deliver and progress the meeting of 

requirements of the Performance Improvement Notice issued to the Council on 22 
January 2018. 
 

(7) Allocated over $4 million to resource required asbestos remediation and works for 
expenditure from November 2017 to June 2018. 
 

(8) Participated in the SafeWork NSW reinspection program in February 2018 at 
significant cost to both Council and SafeWork. The reinspection program included 
SafeWork inspectors, USU representatives, Asbestos specialist contractors, BMCC 
staff - with minimal issues identified.  

 
These steps reflect the Council's response to the management of the asbestos matters. In 
addition to the steps already identified, the Council will consider the recommendations made 
by Mr Tooma in his report, concerning the Council's future  management of asbestos. Mr 
Tooma's recommendations will be an important element in the Council's future response, 
although they will not be the only element. 
 
Mr Tooma's investigation is critical to the identification of past deficiencies in the Council's 
policies and procedures to identify asbestos and to ensure employee safety. 
 
In the Council's submission, the Council's response to the issues identified by the Minister in 
the PIO, and to the identified issues in relation to asbestos management, has been robust, 
detailed and appropriate at every level.  
 
This paragraph in the Minister's letter must be considered in the context of the events 
commencing on 15 February 2018. 
 
On that date, Mr Ray Hadley made allegations against Mr Tooma and his independent 
investigation based on Mr Tooma's alleged relationship with Mr Mark Mulligan. These 
allegations came as a complete surprise to me as Mayor. Further, given the relentless nature 
of Mr Hadley's allegations, and the attacks that Mr Hadley has made on the Minister for 
failing to "sack" the Council, it was my preliminary view that the Minister would respond to Mr 
Hadley's allegations and that the allegations could themselves be taken as a basis for 
moving to suspend the elected Council. 
 
Materially, I note each of the following: 
 

(1) After those allegations were first broadcast, the General Manager of the Council 
received a telephone call from a senior officer in the OLG asking about the 
allegations.  

 
(2) No correspondence was forwarded to the Council by the OLG or by the Minister, prior 

to the Minister's Notice of Intended Suspension, seeking the Council's considered 
and formal response to the allegations made by Mr Hadley. 

 
(3) I made contact with the OLG and participated in a telephone conference with the 

Acting Chief Executive and the Director Legal, in which we discussed the allegations.  
I stated that my confidence in the investigation had been shaken by the allegations.  
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(4) With the benefit of hindsight, I say the following. I had no information from Mr Tooma 

in response to the allegations. The Council had been given no time to formally seek a 
response from Mr Tooma or to consider the initial response that was given. 

 
(5) There has been an opportunity for the Minister or the OLG to seek precise 

information about the duties of Mr Mark Mulligan when he was engaged as a 
consultant in the period October to December 2016. Neither the Minister nor the OLG 
have had occasion to establish whether Mr Mulligan did through his work play any 
part in the Council's management of asbestos or in the development of the Council's 
AMP. As already noted, this was not the case. 

 
(6) Mr Tooma has subsequently confirmed, both in communications with the Council and 

in direct discussion with the OLG, the nature of his previous professional and 
associated social relationship with Mr Mulligan. He has also confirmed that this 
relationship came to an effective end in 2012. 

 
Again with the benefit of hindsight, I would have preferred that Mr Tooma had informed the 
Council of that previous relationship, though I acknowledge his undoubted professional 
opinion that no conflict exists. 
 
The Minister makes no suggestion of any fault on the part of the Council other than failing to 
"adopt" processes that were "robust" when establishing the independent investigation. The 
Minister is incorrect in that regard. The issue of conflicts of interest was addressed and Mr 
Tooma concluded that there was no conflict that would prevent Mr Tooma and Clyde & Co 
accepting engagement as the independent investigator. 
 
The Minister's letter proceeds on the assumption that Mr Mark Mulligan exercised 
responsibilities in the Council that he never exercised. Mr Mulligan has never been the 
Council's Chief Safety Officer, nor has Mr Mulligan worked as an employee of the Council 
with responsibility for the development of the Council's AMP or the Council's response to 
emerging asbestos issues.  
 
Mr Tooma has confirmed that he was not aware, when he agreed on 9 November 2017 to 
accept the Council's engagement as independent investigator that Mr Mulligan was working 
for the Council. The Council accepts that assurance. However, even if Mr Tooma had been 
aware of that fact, Mr Mulligan was not specifically accountable for any of the matters that 
are the subject of the terms of reference of the Tooma investigation. 
 
The way to deal with the erosion of public confidence as a result of the spread of false and 
misleading information, is to identify the truth and to bring the truth to the attention of the 
broader community. Allegations are easily made. It is not difficult to assert the existence of a 
conflict of interest where no conflict exists. 
 
It is easy to assert that a named individual had responsibility for matters for which the 
individual was never responsible. It is far more difficult to refute those incorrect allegations 
and to put the facts on the table in a way that people can easily understand and accept.  
 
At this point it is necessary to address another source of significant pressure to which the 
Council as an organisation and the elected Councillors have been subject.  
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In response to the SafeWork INs, the Council engaged experienced licensed asbestos 
consultants and contractors to advise the Council and to carry out all required work. That 
matter is the subject of more detailed review in the attachments to this Mayoral Minute. 
 
When the SafeWork inspection team returned to the Springwood Depot, and reassured 
Council staff that there were no dangers to their work, health and safety, that assurance was 
again challenged on radio. In response, the Minister for Better Regulation appeared to 
question the conclusions reached by SafeWork staff and directed a new team of SafeWork 
inspectors to attend at the Springwood Depot. 
 
At that time, the second team of SafeWork inspectors (effectively auditing the work of the first 
SafeWork team) identified a number of new matters and issued PNs. The Council 
subsequently arranged for Greencap to review the entire Springwood Depot and to produce 
a very detailed report. I am advised that report confirms no imminent dangers to work, health 
and safety.  
 
My comment in relation to a possible external adviser was again made in the heat of the 
emergence of the recent allegations and in the knowledge that the allegations would be 
relied upon to support demands for the suspension of the elected Councillors and the 
appointment of an Administrator. 
 
It was in this context that the General Manager and I raised the possibility of the appointment 
of a special adviser. However, that adviser's role would not be confined to asbestos 
management, which the Council considers is well under control. Rather, it would assist the 
Council to navigate the responses to the relentless media campaign, and the reaction of 
OLG and SafeWork in response, while the Council continues to fully comply with the PIO.  
 
Such a special adviser would have no role (and would need to have no role) in relation to the 
conclusion of Mr Tooma's investigation. In the Council's submission, that investigation 
should, given the resources devoted to it to date, go forward in one of three ways. 
 
First, Mr Tooma could be permitted to complete his investigation. Secondly, Mr Tooma has 
indicated that he is ready (despite his disagreement with the allegations made against him in 
relation to Mr Mulligan) to stand aside as investigator in favour of his Clyde & Co partner, Ms 
Alena Titterton. 
 
Ms Titterton is also a very experienced work, health and safety lawyer. Importantly, Ms 
Titterton has been present with Mr Tooma during all interviews of witnesses conducted 
during the investigation. Ms Titterton is also fully informed of all documents that have been 
provided for review and has undertaken reviews of those documents.  
 
Ms Titterton is well equipped to complete Mr Tooma's investigation if the Minister and the 
OLG consider (despite the absence of substance in the recent allegations) that Mr Tooma 
should stand aside as investigator. 
 
It is open to the Minister, however, to form the view that an entirely new investigator is 
appointed, although the organisational impact of this step may be very significant. 
 
Paragraph 9 of the Minister's Letter 
The ninth paragraph of the Minister's letter reads as follows: 
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I am also concerned by the statement in Council's letter of 25 January 2018 to the Office 
of Local Government that 'the Council does not and will not accept without challenge 
unfounded allegations made against it in the media or any other assertions that the 
Council is responsible for the actions of third parties over whom the Council has no lawful 
authority or who are engaged to carry out specialised work'. Council should be aware of 
its obligations under the Act including its express obligation to provide strong and effective 
leadership, planning and decision-making. In relation to asbestos management, Council 
has the responsibility to comply with its obligations under the Work, Health & Safety Act. 
Seeking to shift responsibility for failings of the Council onto others does not appear to be 
consistent with Council's legislative obligations.  

 
There is attached to this Mayoral Minute a full copy of the Council's letter dated 25 January 
2018. A review of the entire letter puts the Council's quoted words into proper context.  
The quoted words appear in paragraph 3 of the letter, which is appropriately read with 
paragraph 2. Both paragraphs read as follows: 
 

"2. The Council has this week been served by the Minister with the PIO. The Council is 
acting to comply with the PIO in all respects. Where the Council is uncertain about 
timelines or particular requirements, those matters will be the subject of 
communication with your Office, as we seek to work with you to ensure that all 
requirements of the PIO are fully satisfied. 

 
3. The Council stands ready to be judged for its compliance with the PIO and for actions 

or inaction for which it is responsible. However, the Council does not and will not 
accept without challenge unfounded allegations made against it in the media or any 
other assertions that the Council is responsible for the actions of third parties over 
whom the Council has no lawful authority or who are engaged to carry out specialised 
work." 

 
When considered in their totality, these two paragraphs, and the letter as a whole, confirm 
that the Council was not on 25 January 2018 seeking to "sheet responsibility for failings of 
the Council onto others". The Council explicitly stated that it was ready to be judged for its 
compliance with the PIO and for actions or inactions for which the Council is responsible.  
 
The quoted statement was in fact responding to the relentless 2GB Ray Hadley campaign 
against the Council, and to unsubstantiated and incorrect allegations which were being made 
against it in the media. The Council was also responding to criticisms that the Council had 
failed to comply with or to satisfy the requirements of SafeWork, when the Council had been 
told by SafeWork inspectors that the Council had complied with and satisfied those 
requirements. 
 
The events of January 2018 in relation to the Springwood Depot are in part set out in the 
letter dated 25 January 2018 that included the very limited quotation extracted by the 
Minister. The Council's letter reviews the events that led up to the dispatch of the Council's 
letter, including events that occurred in the period from 4 December 2017 to 22 December 
2017. 
 
The Council's concerns about the events surrounding the Springwood Depot were detailed in 
paragraphs 11, 12, 13, 14 and 15 of the Council's letter dated 25 January 2018. To ensure 
that those matters are fully understood, those paragraphs are set out below. 

409



MINUTE BY MAYOR Item 1, Ordinary Meeting, 20.02.18 

- 24 - 

 
"11. The Council: 

 
(a) did not have any input whatsoever into the terms and requirements of IN 

7-318117, as issued by the SafeWork inspector after his detailed 
inspection of the Depot; 

 
(b) did not assess (lacking staff qualified to make the assessment) the work 

that was required to be conducted to fully comply with  IN 7-318117; 
 

(c) did engage SLR, a consultant and contractor with all required licenses 
under the WHS Act, to provide the advice and direction that the Council 
required; 

 
(d) did engage Beasy to carry out  all asbestos removal work and asbestos 

related work that was required at the Depot; 
 

(e) did make resources available to ensure that this work was promptly 
carried out by Beasy and to ensure that the work was completed within the 
time limited by the SafeWork inspector; 

 
(f) did direct that SLR and Beasy provide the documentation that would be 

required by the SafeWork inspector to satisfy himself that IN 7-318117 had 
been complied with in all respects; and 

 
(g) did accept the SafeWork inspector's clearance of the Depot site, based on 

the documents provided by SLR and Beasy. 
 

12. On 24 January 2018, on the 2GB Morning Program, new and baseless allegations 
were made against the Council in relation to the Depot. In the course of an interview, the 
Minister for Better Regulation announced that SafeWork inspectors would return to the 
Depot.  Subsequently, the Council has received a telephone call from a senior SafeWork 
inspector advising that there will indeed be a return visit. 
 
13. The Council is at a complete loss to understand these events. If there are any issues 
in relation to asbestos management and asbestos risks at the Depot then those previously 
undetected matters and risks do not lie at the Council's door. 
 
14. The Council will seek clarification from SafeWork today concerning the reason for the 
proposed further inspection of the Depot. However, it would appear that if a new team of 
SafeWork inspectors do attend today at the Depot, then they will do so to assess the 
adequacy of their own previous work, including the identification of any asbestos related 
issues and risks that are presently unknown to the Council, and that SafeWork have 
previously failed (in a very detailed inspection of the entire Depot) to identify.  
 
15. The Council is being subjected to trial by media. We seek your assurance and the 
assurance of your Office and the Minister that the Council, and in particular the elected 
Councillors, as the governing body, will not be judged or be the subject of action by the 
Minister for matters that are not only operational matters but also matters beyond the 
control or expertise of even the Council's operational staff." 

 
The Council is not a licensed asbestos removalist. The Council is not an asbestos hygienist. 
The Council does not claim to have the qualifications, experience and expertise of the 
contractors that the Council has engaged to work with it to satisfy the requirements of 
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SafeWork, nominated in discussions with the Council and through the INs and PNs that have 
from time to time been served by SafeWork. 
 
The Council's statement was directed to a situation that the Council found to be 
unprecedented. On the one hand, the first team of SafeWork inspectors, responsible for the 
original INs at the Springwood Depot, cleared the Depot and at an on-site inspection 
confirmed that those clearances had been appropriately given. On the other hand, a second 
team of SafeWork inspectors attended at the Depot and reached a different conclusion. That 
different conclusion has now been called into question by the work of the independent 
asbestos consultants, Greencap. 
 
The Council has been required to engage multiple consultants at different times. In some 
cases, consultants have been engaged to review the work of previous consultants. SafeWork 
apparently considered that it was necessary for the conclusions of SafeWork inspectors to be 
reviewed by a second team of SafeWork inspectors, in the context of relentless media 
attacks. 
 
These are (in summary) the circumstances to which the Council was referring in paragraph 3 
of the letter dated 25 January 2018. 
 
The appointment of an Administrator or special adviser to the Council will not change this 
circumstance. Any Administrator will face the same challenge that the Council faces. Can the 
Council rely upon the conclusions reached by SafeWork inspectors, following the conduct of 
work nominated in INs or PNs? Is it reasonable for the Council to retain highly experienced 
and appropriately credentialed consultants and contractors, and then to rely upon their 
expertise and to accept their advice  as to the adequacy of work that has been carried out? 
 
These questions and concerns have nothing to do with the provision of strong and effective 
leadership by the elected Council, or the elected Council's role in planning and decision-
making. The Council has displayed that leadership, that planning and that decision-making 
through its allocation of very significant financial and staff resources to address all issues 
relating to historic, current and future asbestos management. 
 
The elected Council's community leadership, its planning and its decision-making are 
displayed through its resolutions to appoint independent investigators to ascertain the truth 
about the history of the Council's asbestos management, and to receive, as the governing 
body of the Council, the reports arising from that investigation. The elected Council considers 
that it is essential that the truth be fully revealed, freed from unfounded allegations on the 
Council itself. 
 
Finally, it is important to note that when the Council was referring in its letter dated 25 
January 2018 to "the actions of third parties" the Council was referring to SafeWork finding 
errors in their own work, while the media suggested that the Council should be removed as a 
direct result of decisions by SafeWork to review its own previous findings and decisions. 
 
Paragraph 10 of the Minister's Letter 
The tenth paragraph of the Minister's letter reads as follows: 
 

I invite Council to make a submission in respect of the proposed suspension. As I 
consider the suspension is required as a matter of urgency, Council is invited to provide 
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its written response within 7 days of the date of this Notice. It is suggested that the 
Council tables the Notice of Intention at an open Council meeting and provides its 
submission by way of resolution of the Council. 

 
In accordance with Chapter 13 Part 7 Section 438K, the Minister is required to give notice of 
intention to suspend a Council. Section 438K(2) provides that the notice is to specify: 
 

(a) the reasons why the Minister proposes to suspend the Council, and 
 

(b) the duration of the proposed suspension.  
 
Any notice given by the Minister under s438K must specify a consultation period of not less 
than 7 days from the date the notice is served on the Council, if the Minister considers that 
the suspension is required as a matter of urgency. The Minister's notice was served on the 
Council under cover of Mr Gleeson's email dated 15 February 2018. The 7 day consultation 
period therefore expires on Thursday 22 February 2018. 
 
Conclusion 
The Minister has again provided the minimum possible period for the Council to prepare and 
submit its response to the Notice. The Minister will be aware that the Council, as an 
organisation, is facing many current challenges. The provision of such a short consultation 
period has required the Council to deploy staff from their usual duties to provide the required 
response, while following the required democratic process. That process has required the 
convening of an Extraordinary Council meeting at which this Mayoral Minute will be 
presented. 
 
In the Council's submission dated 20 December 2017, the governing body emphasised the 
importance of democratic government within the City of Blue Mountains. The Notice indicates 
that the Minister stands ready and willing to end democratic government for a period of up to 
six months, based on inadequate information and, in one very material respect, inaccurate 
information. 
 
In particular, the Minister has not been fully advised about the role of Mr Mark Mulligan as 
consultant and Acting Director for the Council during the limited periods in which he has been 
engaged to work for the Council. The Minister has also reached conclusions, based on an 
incorrect understanding of Mr Mulligan's roles, in respect of Mr Tooma's alleged conflict of 
interest. 
Mr Tooma has delivered to the Council's solicitors his first interim report titled, “Asbestos 
Management at Lawson Carpark, Lawson Mechanics Institute and Lawson Depot – February 
2018". 
 
The report is detailed and comprehensive. The report includes Mr Tooma's findings on the 
matters put before him and makes the following recommendations: 
 

" 1. Council develop and implement a policy to ensure that Council controlled 
contaminated sites are remediated as soon as reasonably practicable and immediate 
steps taken to isolate contaminated sites until such remediation takes place. 
 
2. Council conduct a risk assessment upon the acquisition of any property (whether as a 
lease or ownership). 
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3. Council review the roles, responsibilities and accountabilities in position descriptions 
of all staff in City & Community Outcomes to ensure they adequately cover Council’s 
obligations in relation to dealing with asbestos contamination in land. 
 
4. Council undertake a training needs analysis and deliver training to all staff in relation 
to asbestos management. 
 
5. Council develop a staff programme designed to empower staff to stop work for health 
and safety concerns and encourage staff to report matters directly to the elected Council if 
necessary. 
 
6. Council undertake a review and assessment of middle management capability to 
provide adequate supervision to ensure health and safety. 
 
7. Council implement a safety culture programme to improve ownership of safety issues, 
reporting and learning from incidents. 
 
8. Council implement a safety leadership programme which includes processes for 
ensuring due diligence by Council senior officers through: 
 

a. Training and awareness of relevant legal obligations in relation to asbestos 
b. Reporting and first hand verification of the implementation of systems and 

processes 
c. Assessment and reporting to Council’s elected members on the adequacy of 

resources for discharging safety legal duties regarding asbestos. 
 
9. Council implement a product stewardship approach to stockpile management. 
 
10. Council develop an audit program to verify that the above recommendations have 
been implemented. 
 
Council may also wish to consider a review of its conflict policy in relation to development 
consents and to implement robust obligations requiring Council compliance and 
enforcement to report certain consent conditions breaches involving Council to the NSW 
Environment Protection Authority." 

 
Mr Tooma has delivered to the Council’s solicitors, the first of a number of interim reports. 
The report is titled “Asbestos Management at Lawson Carpark, Lawson Mechanics Institute 
and Lawson Depot – February 2018". It needs to be noted that these recommendations 
confirm that Mr Tooma's report does not adversely mention the elected Councillors as the 
governing body of the Council. The recommendations identify the need for significant 
improvements in the policies and procedures of the Council. These are matters that the 
working body will address. 
 
The Council submits that the Minister should pause before taking any action. The Minister 
should allow sufficient time for the OLG to make appropriate enquiries to ascertain the truth 
in relation to each of the following matters: 
 

(1) The role of Mr Mulligan as consultant to the Council in the period from October  2016 
to December 2016, while working part time as a consultant. 

 
(2) The role of Mr Mulligan as Acting Director, Service Delivery for the Council in the 

period from 1 November 2017 to 12 February 2018. 
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(3) The relationship between Mr Tooma (as a solicitor to Essential Energy, working in the 

work, health and safety field) and Mr Mulligan as a member of the Essential Energy 
team, including confirmation that this relationship ended in 2012. 

 
(4) Mr Tooma's role of independent investigator (having regard to the terms of reference 

of the investigation adopted on 14 December 2017) and Mr Mark Mulligan's role as 
consultant (2016) and Acting Director (November 2017 to February 2018) for the 
Council. 

 
The acceptance of unfounded allegations, together with attacks on named individuals, has 
now led to the current position. Mr Hadley has repeatedly demanded the sacking of the 
Council. The Minister has been criticised by Mr Hadley for failing to take that action. 
 
Over coming months the Council will be required to consider many important issues.  These 
issues relate to the City Deal project, the Council's Heritage Strategy, the redevelopment of 
the Council-owned property at 170-174 Leura Mall, Leura and swimming pool services in the 
City, to name only a few. The Council is also in the middle of introducing mandatory local 
planning panels and continuity of the existing elected body with this process is important 
relative to community acceptance of it. 
 
These are matters of great importance to the community of the City of Blue Mountains. 
These matters should not be decided by an interim Administrator, but rather by the elected 
body chosen by the Community.  
 
The Minister appears to have been led into error on very important issues in relation to the 
matters that are the subject of her letter to the Council dated 14 February 2018. We 
respectfully submit that the Minister should pause, get the facts, enter into a dialogue with 
the Council and then reconsider these matters before any action is taken.  
 
There is nothing in the material put forward by the Minister to indicate that the governing 
body of the Council, which the Minister proposes to suspend, played any role in the events 
that are nominated in the Minister's letter as a basis for action. Once the incorrect statements 
and misunderstandings in that letter are addressed and corrected, there is no basis for the 
Minister to suspend the Council. 
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