LOCAL GOVERNMENT
PECUNIARY INTEREST AND DISCIPLINARY TRIBUNAL

LOCAL GOVERNMENT ACT 1993

LGPIDT 02/2012

DIRECTOR GENERAL, DEPARTMENT OF PREMIER AND CABINET

RE: COUNCILLOR MARTIN TICEHURST, CITY OF LITHGOW
COUNCIL

DETERMINATION

On 8 August 2012 the Local Government and Pecuniary Interest and
Disciplinary Tribunal received from the delegate of the Director General,
Department of Premier and Cabinet, Division of Local Government,
pursuant to 5.468(1) of the Local Government Act, 1993, a report of an

investigation into a complaint carried out by the Director General.

The complaint concerned the allegation that Councillor Martin Ticehurst,
a councillor of the City of Lithgow Council, had failed to lodge with the
General Manager of the Council within 3 months after 30 June 2011 &

return in the form prescribed by the regulations.

On 23 October 2012 the Tribunal determined to conduct proceedings
into the complaint. On 30 November 2012 the Tribunal conducted a
Preliminary Conference in relation to the complaint. At the Preliminary
Conference it was agreed between the parties that the proceedings may
be determined without a hearing. In subsequent submissions to the
Tribunal it was apparent that there are no material facts in dispute
between the parties. The Tribunal is of the opinion that public interest
considerations do not require a hearing, and accordingly in accordance
with s.470 the Tribunal has proceeded to determine the proceedings
without a hearing.
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THE MATERIAL FACTS

4. As will be more completely set out below, s.449 requires the lodgement
of a return within 3 months of a period ending on 30 June. That is, the
Annual Return for the year ended 30 June 2011 was required to be
lodged by all Councillors with the General Manager by 30 September
2011.

5. The General Manager is required to keep a register of returns:
8.450A(1). The returns required to be lodged with the General Manager
must be tabled at a meeting of the Council being the first meeting held
after the last day for lodgement pursuant to s.449(3): s.450A(2)(b).

6. [n so far as the year ending 30 June 2011 is concerned, the material
submitted to the Tribunal establishes that on 24 June 2011 the office of
the General Manager had issued, in the form of a “mail-merge” letter, a
letter to all Councillors advising {or reminding) them of their obligations
to submit an Annual Return, and enclosing a copy of that return.

Councillor Ticehurst denies that he ever received that letter.

7. At the Ordinary Meeting of the Council held on 10 October 2011 the
issue of the non lodgement of the Annual Return by Councillor Ticehurst
was identified in the Agenda as ltem 25. There was also another
Councillor who had not lodged a return, but he subsequently lodged one

and this hearing concerns only Councillor Ticehurst.

8. The matter of the non lodgement of the return (ltem 25) was discussed
during the course of the meeting on 10 October 2011, and a resolution
noting the matter was passed: see Minutes 10 October 2011, page 55.
Councillor Ticehurst attended the meeting of 10 October 2011, but had
departed the meeting prior to ltem 25 being considered.
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10.

1.

12.

13.

14.

The evidence before the Tribunal indicates that at the end of the meeting
held on 10 October 2011 Miss Farnsworth, an officer of the Council,
placed a copy of the form letter of 24 June 2011 together with the Annual
Return form in the “in-tray” of Councillor Ticehurst at the Council offices.
As with the mailing of the 24 June 2011 letter, Councillor Ticehurst

denies that he received that copy.

On 8 December 2011 the Director General through his department wrote
to Councillor Ticehurst concerning the failure to have lodged an annual
return inviting him to respond to the allegation. On 2 January 2012, and
again on 29 January 2012, Councillor Ticehurst responded to the letter
from the Director General. In that correspondence he denied the
allegation, asserting in support of that denial that he at no time received
the reminder letter(s) and that he would lodge an annual return when he

was provided with the template letter dated 24 June 2011.

At the time of the provision of the report to the Tribunal (8 August 2012)
Councillor Ticehurst had still not lodged with the General Manager an

Annual Return as required by s.449.

On 29 November 2012 Councillor Ticehurst lodged a formal comptaint to
the Police Department at Lithgow alleging the theft of both the 24 June
2011 letter, and the copy correspondehce alleged to have been placed
in his in-tray on 10 October 2011.

On 20 December 2012 (almost 15 months after the due date) Councillor
Ticehurst lodged his Annual Return fdr the year ended 30 June 2011
with the General Manager. That Annual Return was tabled at the Council
Meeting held on 4 February 2013.

In material lodged with the Tribunal, Councillor Ticehurst included
correspondence concerning the Annual Return for the year ended 30
June 2010 including reminder correspondence, and correspondence and

reminder correspondence for the year ended 30 June 2012.
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THE OBLIGATION TO LODGE A RETURN

15.

16.

17.

18.

19.

Section 449 is clear in its terms. It provides as relevant to the present

case, that:

“(3) a councillor or designated person holding that position at 30 June
in any year must complete and lodge with the general manager
within 3 months after that date a return in the form prescribed by

the regulations.”

That obligation is an obligation created by the Local Government Act and
does not depend upon its engagement any correspondence from the
General Manager or anyone else in the Council. It is an obligation that
resides in the office of every Counciflor irrespective of the administrative

processes of any particular council.

Councillor Ticehurst failed to comply with that provision with respect to
the 2011 year until 20 December 2012, almost 15 months after the due

date for the provision of the Annual Return.

The only reason given by Councillor Ticehurst for failure to comply with
that obligation is the assertion that he did not receive the form letter of
24 June 2011 (enclosing the return form) from the General Manager’s
office until shortly before 20 December 2012. That assertion, assuming it
to be true, does not operate as a defence to, nor does it excuse, a
breach of 5.449(3).

In the circumstances set out above it is apparent, and the Tribunal finds,
that Councillor Ticehurst has committed a breach of 5.449(3) in that he
failed to lodge an annual return with respect to the year ending 30 June
2011 within 3 months of the date.
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CONSEQUENCE

20.

21.

22.

23.

Pursuant to s.482(1):

“The Pecuniary Interest and Disciplinary Tribunal may, if it finds a

complaint against a councillor is proved:
a) counsel the councillor, or
b) reprimand the councillor, or

c) suspend the councillor from civic office for a period not

exceeding 6 months, or

d) disqualify the councillor from holding civic office for a period

not exceeding 5 years, or

e) suspend the councillor's right to be paid any fee or other
remuneration, fo which the councillor would otherwise be
entitled as the holder of the civic office, in respect of a period
not exceeding 6 months (without suspending the councillor

from civic office for that period).

It is incumbent upon every Councillor to comply with the obligations
created by the Statute. The obligations for the lodgement of an- annual
return do not depend for their operation upon the provision of a form to

the Councillor.

In so far as Councillor Ticehurst is concerned, he is a very experienced
Councillor, having been a Councillor with the Lithgow City Council since
1999. Disclosure obligations, including the requirement to lodge an
Annual Return, had been in place since that time and Councillor
Ticehurst has lodged annual returns with the General Manager since

that time.

it is insufficient to establish any defence to the breach of s.449 to simply
say that he did not receive either the form letter of 24 June 2011 or the

copy of that letter provided in his in-tray at some time following the
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24,

25,

Council Meeting of 10 October 2011. Councillor Ticehurst should have
been aware of his obligations which operate independently of the

provision of any such letter.

In any case he was without doubt reminded of that obligation at the least
by the Council Agenda and Minutes of meeting of 10 October 2011. As
referred above, the matter of the non lodgement of the return (ltem 25)
was discussed during the course of the Council meeting held on 10
October 2011, and a resolution noting the matter was passed: see
Minutes 10 October 2011, page 55. Councillor Ticehurst attended the
meeting of 10 October 2011, but had departed the meeting prior to Item
25 being considered. Nonetheless there is no evidence to suggest that
he was not provided with a copy of the Agenda for that meeting (and
hence had the opportunity to note that he had been identified as a
person who had not lodged an Annual Return), nor that he was not
provided with the copy of the minutes of that meeting at which ltem 25

was discussed, and about which a resolution had been passed.

Councillor Ticehurst was further reminded of the obligation by the
Director General's letter of 8 December 2011. As referred above he
responded to that letter. On 11 July 2012 Councillor Ticehurst was
advised of the complaint concerning his alleged breach of 5.449(3). On
23 October 2012 Councillor Ticehurst was sent this Tribunal's Notice of
Decision to Conduct Proceedings and Notice of Preliminary Conference
in relation to the very issue of his failure to lodge a return. On 30
November 2012 Councillor Ticehurst attended the Preliminary
Conference before this Tribunal. On 4 December 2012 Councillor
Ticehurst was provided with Directions made at that Preliminary
Conference. Yet throughout all of this period Councillor Ticehurst
continued to fail to lodge an Annual Return. It was only (apparently)
following the provision to him by the Director General on 10 December |
2012 of a copy of the mail-merge letter, that, some ten days later,

Councillor Ticehurst lodged his annual return.
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26.

27.

28.

29.

Councillor Ticehurst's conduct in failing to lodge an annual return for a
period of almost 15 months after the due date consiitutes a flagrant
breach of the obligation to lodge an annual return. It is insufficient merely
for him to say that the return will be lodged upon receipt of the form letter
to all Councillors. The obligation operates independently of the provision
of any such correspondence. The form is readily available — it comprises
Schedule 3 of the Local Government (General) Regulation, which is
readily publicly available. Even if it was not readily available it would

have been no, or little, effort at all to have asked for a form and submit it.

Councillor Ticehurst claims in mitigation factors including the provision of
reminder correspondence for the 2010 and 2012 years, his consistent
position that he would lodge his return upon being provided with the form
letter, his position that he did not receive the form letter nor the copy of it
following the council meeting on 10 October 2011, and an assertion of
bias in the General Manager in so far as Councillor Ticehurst is
concerned. None of these matters in the Tribunal’s opinion operates to
reduce the seriousness of the breach, or its ongoing nature. As referred
above the breach may be taken to héve been a flagrant one, particularly
after the issue of the breach was raised (repeatedly) with Councillor

Ticehurst.

In Councillor Longbottom - Lane Council (1/2004, 7 April 2005) the
Tribunal was concerned with the failure to lodge an annual return, it
ultimately being lodged 7 months late. It was said by the relevant
councillor that there was an oversight in relation to the lodgement of the
return. There were also some aspects of the return which did not
comprise a complete disclosure. Nonetheless, particularly having regard
to finding of the good character and the other matters concerning the

hearing, the Tribunal reprimanded the Councillor.

At [44] the Tribunal noted that it was no excuse for Councillors to ignore
the clear terms of the legislation in so far as the obligation to lodge

annual returns was concerned. The Tribunal also noted that it had been
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30.

31.

32.

urging this position since Cotter’s case in 1998. And at [49] the Tribunal
observed the importance of the role of lodgement of annual returns in

the legislative scheme.

[n the Tribunal decision of Councilfor Stott — Ashfield Council (3/2005, 10
September 2006) the Tribunal considered a breach of s.449(3). In that
matter the annual return was lodged on receipt of the request to show
cause by the Director General and Councillor Stott submitted that the-
failure to lodge the return was an oversight. The Tribunal found that
there were extenuating circumstances concerning the failure to lodge the
return and ultimately imposed a consequence of counselling the
councillor. At [15] the Tribunal noted the importance in the legislative
scheme of the lodgement of an annual return, reiterating its comments in

the decision of Longbottom — Lane Cove Council.

In the circumstances of the present case it is difficult to conclude that
there should be any significant weight given to the position of Councillor
Ticehurst that he would only lodge the return upon the receipt of the form
letter. As referred above the obligations are clear and they exist
independently of the provision of any such letter. Even notwithstanding
the non provision of the form letter, Councillor Ticehurst was reminded of
the breach of the act on many occasions before he ultimately lodged the
return on 20 December 2012. It is apparent that he only did so when the
circumstances in which he said he would do so, namely the receipt of
the form letter, were satisfied. It is not for councillors to dictate the
circumstances in which they will comply with clear obligations in the Act.
The continuing nature of the breach in the face of such reminders means
that in the circumstances counselling or a reprimand is not an

appropriate consequence.

The ongoing nature of the breach particularly in the light of the many
reminders of the breach means that an Order under s.482 which is
commensurate with the seriousness of it is appropriate. It is appropriate

in the present circumstances that a suspension Order be made. The
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duration of the suspension Order in this case has been reduced having
regard to the absence of any assertion that the annual return would have
disclosed matters that might have affected aspects of the pecuniary
interest during the period in which the annual return had not been

lodged, being a matter that might be said to mitigate any consequence.

33. Taking into account all of the relevant aspects of the matter, the Tribunal
determines that pursuant to s.482(1)(c) it will suspend Councillor
Ticehurst from civic office for a period of two (2) months, with effect from

the date of this Determination.

34. The Tribunal will make Orders accordingly.

Dated: 14 May 2013

Adrian Galasso SC

Local Government Pecuniary Interest and Disciplinary Tribunal
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LOCAL GOVERNMENT
PECUNIARY INTEREST & DISCIPLINARY TRIBUNAL

LOCAL GOVERNMENT ACT, 1993

LGPIDT 02/2012

DIRECTOR GENERAL, DEPARTMENT OF PREMIER AND CABINET
RE: COUNCILLOR MARTIN TICEHURST, LITHGOW CITY COUNCIL

ORDERS

The Tribunal makes the following Orders:

1s Pursuant to s.482A(1)(c) of the Local Government Act, the
Tribunal ORDERS that Councillor Martin Ticehurst be and is
hereby suspended from civic office for a period of two (2) months

from the date of these Orders.
2, Copies of the Tribunal’s Determination and Order will be provided
to the General Manager, Lithgow City Council pursuant to

5.484(3).

3. The Tribunal’'s Determination and Order will be made publicly

available pursuant to s.484(3) forthwith.

Date: 14 May 2013

ADRIAN GALASSO SC
Local Government Pecuniary Interest & Disciplinary Tribunal




