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Dear Minister
RYLSTONE SHIRE COUNCIL PUBLIC INQUIRY
I refer to the Instrument of Appointment dated 16th January 2004 appointing me to
conduct a Public Inquiry in terms of section 740 of the Local Government Act 1993
into Rylstone Shire Council.
I have now completed the Inquiry and the report is attached for your consideration.
The report contains findings and recommendations. I believe that the situation at
Rylstone Shire Council is unsatisfactory and this has been clearly demonstrated to
be so. This situation has existed for some time and has been the subject of a report
from the Department of Local Government.
The Inquiry has received a quantity of written material and oral evidence over four
hearing days. Having reviewed all of the available evidence, I am of the opinion that
the issues as identified in the attached report cannot be resolved with the existing
Council in place. I see little chance of these issues being properly addressed without
a period of administration and rebuilding.
During such a period, I feel that the Administrator should pay particular regard to the
financial matters and other issues of concern as identified with the attached report.
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TERMS OF REFERENCE
On 16 January 2004 the Minister for Local Government approved the appointment of
a Commissioner and the terms of reference for a Public Inquiry under section 740 of
the Local Government Act 1993 into Rylstone Shire Council.

The Instrument of

Appointment reads:
In accordance with the provisions of section 740 of the Local Government Act 1993, I
Hon Tony Kelly, MLC have the honour to recommend for the approval of Her
Excellency the Governor and the Executive Council the appointment of Mrs Gabrielle
Kibble AO as Commissioner to hold a Public Inquiry with the attached terms of
reference:“To inquire, report and provide recommendations to the Minister for Local
Government on the efficiency and effectiveness of the governance of Rylstone Shire
Council.
The Inquiry will have particular regard to:
1.

Whether the elected representatives command the community’s confidence
and support as to their capability, and whether the elected representatives
have been and will continue to be in a position to direct and control the affairs
of council in accordance with the Local Government Act 1993, so that council
may fulfil the Charter, provisions and intent of the Local Government Act 1993
otherwise fulfil its statutory functions.

2.

Whether the council has exercised prudent financial management.

3.

Council’s process of appointment and management of staff and particularly
the 2003 organisation restructure.

4.

Any other matter that warrants mention, particularly where it may impact on
the effective administration of the area and/or the working relationships
between the Council, Councillors and its administration.
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The Commissioner may make other recommendations as they see fit, including
whether all civic offices in relation to the Council should be declared vacant so as to
ensure that an appropriate structure can be put in place to provide optimum
community leadership.”
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PROCEDURAL MATTERS
NOTICES TO PUBLIC, COUNCILLORS AND STAFF
Public Notice of the Inquiry was published in the Bathurst Advocate, Lithgow
Mercury, Orange Central Western Daily, Singleton Argus, Mudgee Guardian, Hunter
Valley News and the Muswellbrook Chronicle. Advertisements advising the location
and scheduled times for the hearings were also published in these regional
newspapers.
Letters were issued to all Councillors and senior Council staff advising of the
timetable for Public Submissions and the intention to hold hearings.

They also

provided information on the procedures and other details of the Inquiry. Mr South
Young who was Council’s Acting General Manager between 19 February 2003 and
26 June 2003 was approached by the Commissioner and was requested to attend
and address the Inquiry. Mr Young declined to attend and give evidence. Further,
Councillor Aleco Vrisakis declined to attend the hearings as he was overseas during
the month of February 2004.
In carrying out the Inquiry I received written submissions from some Councillors,
some Council staff and members of the community. In addition I have received and
reviewed copies of Council documents that I requested including Annual Financial
Statements, Minutes of Council meetings and related business reports.
Public Hearings were held in Rylstone on 16, 17, 23 and 24 February 2004 at which
Councillors, Council staff and representatives of the Rylstone community gave
evidence.
ASSISTANCE TO THE COMMISSIONER
Mrs Sonja Hammond, Mr Keith Coates and Miss Kirsty Hall were authorised by me to
assist in the conduct of the Inquiry under the provisions of Section 12 of the Royal
Commissions Act 1923 and were involved in all phases of the Inquiry process.

Rylstone Shire Council Public Inquiry Report

Page 7 of 47

PROCEDURE AT HEARINGS
Sections 740 (2)-(4) of the Local Government Act 1993 set out the powers of the
Commissioner in the following terms:
“(2)

For the purposes of any inquiry under this section, any person appointed to
hold the inquiry has the powers, authorities, protections and immunities
conferred on a commissioner, and:
(a)

if the person is the only person appointed to hold the inquiry – on a sole
commissioner, or

(b)

if the person is one of two more persons appointed to hold the inquiry
and has been appointed as chairman of the inquiry – or a chairman of a
commission,

by Division 1 of Part 2 of the Royal Commissions Act 1923.
(3)

The provisions of section 152 (Contempt of court) of the Justices Act 1902
apply to any witness or person summoned by or appearing before the person
so appointed in the same way as they apply to witnesses and persons in
proceedings under that Act.

(4)

The provisions of the Royal Commissions Act 1923 (section 13 and Division 2
of Part 2 excepted) apply, with any necessary adaptations, to and in respect of
any inquiry under this section and to and in respect of any witness or person
summoned by or appearing before the person or persons holding the inquiry.”

The procedures adopted in an Inquiry of this nature are not fixed and the
Commissioner is given a wide discretion. At the outset I indicated my preference for
the Inquiry to proceed on an informal basis as far as possible.
All evidence was given on oath or affirmation.
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THE PERIOD CONSIDERED
The Inquiry gave emphasis to the term of the current elected body, that is, since the
last Local Government election of 1999 and in particular the period since the byelection of 1 February 2003.
It is clear that the Terms of Reference require findings to be made in relation to the
current elected body.

However, in some circumstances the Inquiry did not feel

constrained to limit its inquiries solely to events occurring within this period.
Accordingly, the Inquiry, whilst not emphasising the period prior to 1 February 2003,
has given consideration, where appropriate, to matters arising in this period.
RIGHT OF REPLY
The Terms of Reference call upon the Commissioner to inquire and provide
recommendations to the Minister on the efficiency and effectiveness of the
governance of the Council.
Given the breadth of matters that the Inquiry could explore, adverse comments or
recommendations concerning Councillors and Council staff might arise. While the
Inquiry would only be making findings or recommendations to the Minister, they might
be acted upon. As such, the Inquiry sought to conduct its proceedings in a manner
which afforded natural justice to those who may be adversely affected, including
Councillors and Council staff, both current and former.
Time was set-aside on the last day of the public hearings for people to reply to
matters which had been raised during the hearings.
POST HEARING PROCEDURES
The Inquiry has adopted the view that where issues required further clarification
following the conclusion of the Public hearings it should seek appropriate evidence.
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SUMMARY OF FINDINGS
WHETHER THE COUNCIL HAS EXERCISED PRUDENT FINANCIAL MANAGEMENT
•

In my opinion Council and its management have not been prudent financial
managers and custodians of the public assets held by Council.

•

Council was made aware that the financial position had deteriorated in August
2002. However, there was a reluctance by Council to face major decisions in
order to address the problems of Council’s financial position.

•

The decisions that Council eventually made led to a further deterioration of the
financial position of Council and in particular the cash position.

•

The Council has no cash reserves, and depends largely on Government Grants
and Contributions to finance its operations. Service levels can not be sustained
without filling current vacant positions and adding extra pressure to the financial
position of Council.

COUNCIL’S

PROCESS OF APPOINTMENT AND MANAGEMENT OF STAFF AND PARTICULARLY

THE 2003 ORGANISATION RESTRUCTURE

•

Council did not demonstrate due diligence nor did it have regard to its charter
obligation as custodian and trustee of public assets when it considered a major
organisation restructure at its meeting of 19 March 2003.

•

Council did not exercise due diligence in regard to the processes of appointment
during the March 2003 restructure. Council in its governance role failed to detect
the anomalies and breaches of the Local Government (State) Award that
occurred during this process.
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COMMUNITY CONFIDENCE IN COUNCIL
•

It is my view that a substantial number of people within the Rylstone community
may not have confidence in the elected representatives directing and controlling
the affairs of Council in accordance with the Local Government Act 1993.

WHETHER

THE

AFFAIRS OF

ELECTED REPRESENTATIVES

COUNCIL

HAVE DIRECTED AND CONTROLLED THE

IN ACCORDANCE WITH THE

LOCAL GOVERNMENT ACT,

SO THAT

COUNCIL HAS FULFILLED ITS CHARTER AND STATUTORY FUNCTIONS
•

Council has not met its charter obligation as a responsible employer.

•

Council has not met its charter obligations to have regard to the long-term and
cumulative effects of its decisions.

•

Council’s amendment of its Recruitment and Selection Policy on March 2003 (in
relation to internal advertising) is not consistent with section 349 of the Local
Government Act 1993.

•

Council’s resolution (on the 19 March 2003) to determine that two director
positions within its structure were “senior staff” is not consistent with the statutory
definition provided in section 332 (2) (b) of the Local Government Act 1993.
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RECOMMENDATIONS
RECOMMENDATION 1
On the basis on the evidence available to the Inquiry it is recommended that the
Minister recommend to the Governor that all civic offices of Rylstone Shire Council
be declared vacant.

RECOMMENDATION 2
It is recommended that an independent Administrator be appointed for a twelve
month period from the date that all civic offices of Rylstone Shire Council are
declared vacant.

RECOMMENDATION 3
It is recommended that the Minister consult with the Electoral Commissioner and
determine a date for a fresh election in the first quarter of 2005 in order that a new
council is elected and in place prior to the end of the twelve month period as
stipulated in Recommendation 2.

RECOMMENDATION 4
It is recommended that the Administrator have regard to the issues raised in this
report, particularly working to establish a sound financial position for the Council.
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ANALYSIS
Rylstone Shire Council is located about 200km North West of Sydney and is reported
to be home for about 3,900 residents. The area covers 3826 square kilometres and
provides support to pastoral pursuits, local businesses and some industry. The shire
has two small towns or villages. These are Rylstone and Kandos. The Council
offices are located in Rylstone.
Rylstone Shire Council has six Councillors, with two appointed by the residents of
each of three wards.
The last full Council election was held in September 1999.

At the election Mr

Huggett, Mr Clapham, Mr McQuiggan, Mrs Broinowski, Mr Roach and Mr Hall were
elected. After the resignation of Mayor Huggett and Clr Broinowski in late 2002 a byelection was held on 1 February 2003. Mr Jamieson and Mr Vrisakis were elected to
Council.

EVIDENCE
It should be noted that in relation to a number of issues examined during the
hearings, the more definitive evidence was not adduced from Council’s elected body.
This is because many of these issues required clarification from Council’s corporate
leader, the Acting General Manager, who was better equipped to address these
particular matters.

COUNCIL’S

PROCESS OF APPOINTMENT AND MANAGEMENT OF STAFF AND PARTICULARLY

THE 2003 ORGANISATION RESTRUCTURE

Section 332 (1) of the Local Government Act 1993 states that a Council must
determine an organisation structure and the resources to be allocated towards the
employment of staff.
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At the Council meeting of 19 March 2003, Council approved an organisation
restructure which was proposed by the then Acting General Manager, Mr South
Young.
Prior to this meeting Council’s Consultative Committee (at its meeting of 13 March
2003) (E1) resolved to adopt the proposed restructure.

This proposal was also

presented by Mr South Young. The Committee recommended that Council resolve
to adopt the proposed restructure. The Committee did not provide a report to Council
in relation to its recommendation.
The present Acting General Manager, Mr Kerry Morrissey, had been a member of the
Consultative Committee at that time. Mr Morrissey during the hearing, stated than an
oral presentation had been received by Mr Young and that no supporting business
paper or report was ever presented to the Committee.
The evidence provided to the Inquiry during the hearings suggests that the proposal
for the restructure was presented orally at the Council meeting of 19 March 2003 with
the basic outline of the restructure being set out on butcher’s paper.

This oral

presentation was by Mr South Young. The evidence suggests that there was no
business paper detailing the restructure provided to Councillors prior to the meeting
or during the meeting. Further, there is no evidence suggesting that a business
paper was ever tabled at the Council meeting of 19 March 2003. It is also clear that
there was no evaluation made in relation to this structural option or the financial
consequences of the restructure.
A business paper dated 19 March 2003 (E2) was provided to the Inquiry by Council’s
current Acting General Manager. This particular report was not, however, presented
to Councillors for consideration at the meeting of 19 March 2003.
There are differing views as to the actual status of this document. Council’s Mayor
has suggested that this paper may have been shown to himself and Councillor
Vrisakis at a briefing session given by Mr South Young approximately five minutes
prior to the commencement of the 19 March 2003 meeting.

Rylstone Shire Council Public Inquiry Report

Page 14 of 47

The Mayor during the course of the hearings stated that this report was never
circulated to Councillors at the meeting in question as the Acting General Manager
expressed concerns that the information contained within the report may have
produced repercussions in relation to a line manager employed by Council at that
time and another ex-employee.
Evidence given by the current Acting General Manager, who was in attendance at
the meeting of 19 March 2003 in his capacity as Manager Corporate Services,
indicates that he first saw the report in question when it was located with some
paperwork in Mr Young’s desk after he had resigned from his employment with
Council.
Councillor Clapham stated during the hearings that he first became aware of this
report in April 2003 when he was advised that an industrial officer of the Local
Government Engineers Association had a copy of the report in question. Councillor
Clapham further stated that he received a facsimile copy of the report from the union
officer in May 2003.
Despite the fact that the evidence given indicates that the report in question may
have been initially viewed at different times by different people, the evidence
presented to this Inquiry indicates that this report was not provided to Councillors for
consideration at the meeting of 19 March 2003 when the decision was made.
It is also noted that a search of Council’s computers has failed to find any evidence
as to when the report was prepared. In fact, there is no evidence to indicate that the
report was prepared on any computer owned by Rylstone Shire Council.
In any event, what is clear is that the presentation given by Mr South Young in
relation to the restructure at the meeting of 19 March 2003 was primarily oral with
only a basic outline of the proposed structure sketched on butchers or lecture paper.
The Mayor, Councillors and the present Acting General Manager, Mr Morrissey, were
questioned in regards to the actual content of the information given by Mr Young
concerning the proposed restructure and what Council hoped to achieve from the
Rylstone Shire Council Public Inquiry Report
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March 2003 restructure.

The evidence indicates that Council hoped to achieve

significant savings from the implementation of the new structure. These savings
were presented as being achieved by utilising employees to undertake tasks that
were at that time being undertaken by consultants.
There is no evidence before the inquiry that indicates that any specific details were
ever provided to Councillors in relation to what tasks would be taken over by specific
staff members, nor was information provided as to the number of consultants that
could be reduced to achieve the proposed savings.
In fact the current Acting General Manager stated that from his recollection there was
not a lot of time spent on the presentation. The Mayor indicated during the hearings
that the proposed savings were only given as “bulk savings” as opposed to any
specific details.
There is general consensus that Mr South Young stated that the saving to be
expected from the restructure would be in the vicinity of $600,000 gross. However, it
is doubtful that this was ever a real estimate as $150,000 was to be used to
compensate the higher skilled base positions contained within the restructure. It is
evident that no proper consideration has been made by Council in relation to the
actual wages bill associated with the restructure or whether the estimated savings
were in fact achievable.
It is noted that prior to Mr South Young’s appointment as Acting General Manager
and his proposal to restructure in March 2003, the previous General Manager, Mr
John Summers, had proposed an organisation restructure at the extraordinary
Council meeting of 11 December 2002 (E3).

This proposal was considered by

Council at that meeting and rejected.
This proposal had a detailed business report outlining the nature and details of the
restructure which was circulated to Councillors prior to the relevant meeting. It is
noted that this business report was also tabled at the meeting.

A number of

Councillors also indicated that at around the time of the 19 March meeting it had
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been normal practice to receive a business paper outlining the details of matters that
required consideration by Council.
Evidence presented during the hearings indicates that only one Councillor actually
questioned the time given to consider the restructure and the lack of information
provided to Council on which to base a decision.

In any event, no additional

information was forthcoming and Council resolved to implement the proposed
organisation restructure.
I am quite perplexed as to why Council accepted a proposal for a major restructure
from an Acting General Manager (who had only been in that particular role for
approximately four weeks) without receiving any type of business paper or report that
gave specific details as to what the proposal actually entailed.
It is also noted that the Mayor during day one of the hearings stated that the oral
presentation included details of the restructure containing 22 Unit Manager positions.
At that time Council’s total equivalent full-time staff was approximately 73. This being
the case, Council was approving a restructure that provided approximately one Unit
Manager in every four staff members.
I am further perplexed as to why alarm bells did not ring amongst the elected body
over this particular issue.

It seems difficult to comprehend that a restructure

designed to save money by utilising Council staff as opposed to consultants, was in
fact creating management positions within the organisation that would logically attract
higher remuneration. As such, this issue should have raised concerns as to whether
any expected savings would be cancelled out by the potential of an increased wage
bill. This fact alone should have led to the elected body requesting specific details as
to how the savings would be achieved, the actual costs of the new structure and how
the work being carried out by consultants would be absorbed by the proposed
workforce.
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The Cost of the March 2003 Restructure
Following Council’s approval of the new organisation structure the then Acting
General Manager, Mr South Young, advertised all the new positions internally at
Council and the incumbent staff applied for, and were appointed to the new positions
in early April 2003 (it should be noted that some external appointments were
subsequently made to a number of positions including the Director of Finance.
These appointments were made after the process of appointing staff in accordance
with the March 2003 restructure had concluded).
As previously stated 22 Unit Managers were initially created within the new structure.
One of the Unit Manager positions was then upgraded to the Director of Finance.
Thus leaving 21 Unit Managers within the structure. A number of other higher grade
positions were also created. In fact from the evidence provided (E4) 58 incumbent
staff were appointed positions within the new structure. Of this number, 30 staff
received pay rises of which 22 were significant increases of more than $250 per
fortnight.
The present Acting General Manager stated that in the majority of cases the actual
duties of the new positions did not change despite the fact that there were wage
increases and a movement in some cases of approximately 10 to 14 grades within
the Council salary structure. In one particular case a trainee Cashier was promoted
to the role of Public Relations and First Impressions Unit Manager. Despite the fact
that her duties within Council did not change dramatically, her wage increased from
$986.60 per fortnight to $2,011.00 per fortnight.
The present Acting General Manager has estimated that the March 2003 restructure
would cost Council approximately $400,000 per annum in wage costs above that of
the structure that existed prior to 19 March 2003 if all positions are filled.

This

equates to approximately $7,500 per week in additional costs to Rylstone Shire
Council. It should be noted that Council is currently operating with 50 permanent
staff and casuals that equate to two full-time equivalent positions.
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At present a number of positions within the March 2003 structure remain vacant.
These include:
•

General Manager

(Currently filled in acting capacity by the DCS Mr Kerry

Morrissey)
•

Director of Operations

•

Director of Technical Services (currently filled in acting capacity by the Assets &
Contracts Unit Manager Mr Thambiah Sivarasa)

•

2 Executive assistants

•

1 Unit Manager

•

Approximately 9 officers

As such, these vacancies have meant that Council has avoided paying the full
$400,000 during the past twelve months.

However, the current Acting General

Manager has indicated in a briefing note to the Inquiry that these positions will have
to be filled within the next financial year. (E5)
It must also be noted that three employees became redundant as a result of the
March 2003 restructure. The current Acting General Manager stated that these staff
members held positions that no longer existed under the March 2003 restructure.
Council paid approximately $90,000 in settlement payments to these staff members.
Mr South Young’s services at Council resigned on 26 June 2003 and Mr Kerry
Morrissey was subsequently appointed as Acting General Manager on 27 June 2003.
Mr Morrissey stated that he soon became aware that the new structure was not
financially sustainable in the long-term. To this end he has produced a briefing note
(E5) which indicates that in his view the present structure could only be sustained if
current vacancies in senior staff positions are not replaced (which Mr Morrissey has
stated is not viable) and by lowering expenditure which would result in a drop in
service standards.
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In July 2003 a meeting was arranged between the Acting General Manager, several
Councillors, the Shires Association, Union representatives and members of Council’s
Consultative Committee. This meeting discussed the problems associated with the
present structure.
At Council’s extra ordinary meeting of 3 December 2003 Council resolved to prepare
a completely new restructure. (E6) At this meeting Council considered other options
such as maintaining the status quo and the implementation of a “compromise
organisational structure”.

The option to prepare a complete new structure was

endorsed by Council based on the recommendation by management that this was
the preferred option for the long-term viability of Council. This proposed restructure
is expected is to produce salary levels similar to those that existed prior to the March
2003 restructure.
Council’s current Acting General Manager has estimated that based on employee
entitlements contained within the Local Government (State) Award and advice
provided from the Shire’s Association (E7) that Council may have to pay an
estimated $1.2m in redundancy and leave entitlements if all affected staff do not
accept lower paid positions within the proposed new organisation structure. Mayor
Hall indicated on the first day of the hearings that the amount of $1.2m had been put
forward as the “maximum amount” to be paid to affected staff.
The current Acting General Manager has indicated that this figure is based on the
number of staff members who received higher remuneration levels as a result of the
March 2003 restructure and are still employed by Council. (E8)
As stated above, the figure of $1.2m in redundancy and leave entitlements is a worst
case scenario. In this regard Councillor Roach on the second day of the hearings
stated “that no one can say with any precision that it is a very likely scenario but it’s a
possibility”.
happen”.

Councillor Jamieson stated that “it could but I don’t believe it can
However, when questioned if this was the worst case scenario his

response was “yes”.
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As there is no indication from the affected staff as to whether they will in fact request
redundancy payments, this issue and the related payout to staff must be considered
as a possible scenario to be faced by Council.
If this scenario is realised Council would not only have to find the funds to cover the
relevant payout but would also have to expend money on a recruitment campaign to
attract replacement staff. Council being situated in a rural area may also face the
prospect of finding difficulty in recruiting suitably experienced staff to fill any vacant
positions.
Further, it must also be noted that under clause 31 (IX) of the Local Government
(State) Award the effected Council staff who do not request redundancy packages
but accept redeployment into a lower paid position, are entitled to their existing salary
and conditions (as provided in the March 2003 restructure) for a period equivalent to
the amount of notice and redundancy pay that the employee would be entitled to
under the Award.
Thus, no matter if the affected staff choose a redundancy package or accept a lower
paid position Council will still be required to make a significant payment to these staff
members as required under the Award.
If the worst case scenario is realised and Council is forced to expend a further $1.2m
dollars to revert back to a sustainable structure then the real cost of the restructure of
March 2003 would be $400,000 in additional wages (if all vacant positions are filled),
$90,000 in redundancy payments (applicable to the March 2003 restructure) making
the total expenditure approximately $1.7m.
Having regard to all of the circumstances concerning the restructure of March 2003, it
is my view that at the meeting of 19 March 2003, Council did not demonstrate due
diligence nor did it have regard to its charter obligation as custodian and trustee of
public assets to effectively account for and manage the assets for which it is
responsible. I reach these conclusions based on the fact that Council accepted a
proposal in relation to a major organisation restructure that continues to cost Council
dearly, without receiving adequate details and information so as Council could make
Rylstone Shire Council Public Inquiry Report
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an informed decision. Further, for the same reasons canvassed above, the individual
Councillors, as members of the governing body of Council, have not fulfilled their
obligations under section 232 of the Local Government Act 1993 to participate in the
optimum allocation of the Council’s resources.
Use of Consultants and Overtime
It has been suggested by the current Director of Finance that the organisation
restructure of March 2003 has directly produced savings by reducing the cost of
external consultants. He has also suggested that this restructure has also resulted in
significant savings in relation to overtime payments and as such the effects of the
March 2003 restructure have been “somewhat overstated”.
These issues have been clarified with the current Acting General Manager who has
provided a briefing note (E5) in relation to the reduction of consultants and addressed
the issue of over-time savings during his second appearance at the hearings. In
relation to the issue of consultants, the current Acting General Manager has indicated
that the termination of certain consultants took place on or after 1 July 2003, not as a
result of the March 2003 restructure but as a direct result of a management decision
made by the current Acting General Manager. In relation to savings in over-time
costs, the current Acting General Manager stated that the restructure of March 2003
did not directly reduce overtime payments. In his view the reduction of overtime was
again a result of a management decision to “cut back” on over-time where it wasn’t
necessary.
The Acting General Manager (within the briefing note) reinforces the statements he
made during the hearings; that the current structure is not financially sustainable
without first reducing expenditure, which would reduce services and by secondly, not
replacing vacant senior staff positions which he believes “can not be continued into
another financial year”. He also restates that the present structure is in fact costing
approximately $400,000 in wage costs above the structure that existed prior to March
2003 and that “it is imperative for Council’s long-term financial viability to have in
place a structure that is commensurate with industry standards of pay”. It is obvious
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from the information provided to the Inquiry that this definition does not apply to the
present organisation structure.
The Processes of Appointment During The March 2003 Restructure
As stated above, all of the new positions created by the March 2003 organisation
restructure were advertised internally at Council and the incumbent staff applied for,
and were appointed to the new positions in early April 2003.
The internal advertisement (E9) only specified three criteria to be addressed in the
application process for each of the new positions. Two common selection criteria for
most of the positions included “having good communications skills” and “being a
team player”.

Some positions also included a requirement of having worked for

Council for a specified minimum time frame.
Council’s own Recruitment and Selection Policy required the following essential
selection criteria:
•

Formal education

•

Professional vocational qualifications

•

Demonstrated relevant experience

•

Specialist knowledge and skills

•

Judgement and problem solving skills

•

Management, supervisory and leadership skills

•

Interpersonal and communication skills

•

Special requirements for the position.

Clearly the advertising process was grossly inadequate and breaches Council’s
Recruitment and Selection Policy. It is also clear from the material available to the
Inquiry that the new positions had not been properly evaluated against the
appropriate skills, accountabilities and functions as required by Clause 7 of the Local
Government (State) Award.
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The current Acting General Manager provided the inquiry with the job descriptions for
a number of the Unit Manager Positions. (E10) It is noted that the criteria listed in the
job descriptions include in some cases as many as 73 requirements. The Acting
General Manager has confirmed that to his knowledge the only criteria used in the
selection process were the three criteria stated within the internal advertisement.
Role of Consultative Committee
It is also apparent from the information available to the Inquiry, that the Consultative
Committee may have been unlawfully constituted.

The Committee had an over

representation of Municipal Employees Union (now United Services Union
members). This would constitute a breach of clause 25B of the Local Government
(State) Award.
The information provided to the Inquiry also indicates that Mr South Young, (who at
the time was Acting General Manager,) was a member of the Consultative
Committee in the capacity as a member of the Local Government Engineers
Association. In this regard he appears to have had a conflict of interest in purporting
to be the Association’s representative.

His representation is disputed by the

Association in evidence provided to the section 430 investigation into this matter.
With this in mind it is arguable that he in fact disenfranchised the Association from
participation in the Committee and its decisions.
The responsibility for the appointment of staff lies with Council’s General Manager
pursuant to section 335 of the Local Government Act 1993. It is therefore arguable
that the processes of recruitment and appointment of staff are not in any way the
responsibility of Council’s elected body. However, the fact remains that Councillors
are charged with controlling and directing the affairs of Council. Further, the elected
body cannot abrogate its responsibility to be a responsible employer as required
under Council’s charter obligations. For these reasons I find that Council has not
exercised sufficient diligence to detect these anomalies and preventing these
breaches of an industrial award from taking place. In any event, Council had an
obligation to appoint an Acting General Manager who was competent, and capable of
delivering a lawful and effective organisation restructure.
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It is my further view that Council did not seek adequate information in relation to what
the restructure actually entailed and how it would be implemented.

COMMUNITY CONFIDENCE IN THE COUNCIL
The terms of reference require the Inquiry to have particular regard to whether the
conduct of the elected Representatives command the community’s confidence and
support as to their capability. A determination has to be made on how community
confidence can be evaluated. In this regard the strongest information available to the
Inquiry comes from the written and oral submissions. The Inquiry received a total of
35 written submissions. Of the 35 submissions received 16 suggested a lack of
confidence in the elected representatives, 13 supported the present Council, 4 did
not give an opinion as to whether they supported the elected representatives, 2
submissions did not address any of the Terms of Reference and were regarded as
irrelevant in relation to the issues concerning the Inquiry. Seven members of the
community appeared at the hearings.
Given the fact that the number of submissions that stated confidence in the elected
body and the number of submissions that indicated a lack of confidence are so
evenly balanced it is very difficult to determine if the community actually has
confidence in the present elected body.
This is further exacerbated by the fact that only a small number of written
submissions were received by the Inquiry. This being the case, many people within
the Rylstone community have not expressed a viewpoint in relation to Council in any
shape or form. The reasons for this may be interpreted as mere apathy or factors
such as;
•

It may be difficult for members of a small rural community to come forward as
people are easily identified and may fear reprisals for their stance by both Council
or other members of the community

Rylstone Shire Council Public Inquiry Report

Page 25 of 47

•

As expressed by a number of community members, business owners within the
community may be reluctant to come forward and openly criticise Council as there
may direct repercussions from Council which could ultimately have an adverse
effect on their business interests.

The current climate of amalgamations and reform within Local Government may have
also impacted on the community’s willingness to criticise Council.

This is

demonstrated by the fact that while certain members of the a Rylstone Community
may not support the current elected body, they may support Rylstone elected body
as a buttress against amalgamation. The recent public meeting to address local
government reform appears to support this theory. This is evidenced by the fact that
the vast majority of people in attendance at this meeting supported a motion which
stated support for Council’s stance on rejecting amalgamation.
Given the low number of submissions and appearances it is my view that any
evaluation of confidence and support must also rely on qualitative information. The
seriousness of the issues contained within a submission is also a barometer for
assessing community confidence. In the present case, a number of the submissions
canvassed the same issues of concern, these included Council’s financial
management and Council’s management of the restructure of March 2003. The fact
that these particular issues were raised in a number of submissions would appear to
indicate that the community of Rylstone views these matters as particularly serious.
Having considered all of the factors which may have produced such a low number of
submissions being received from the community and the concerns raised in relation
to specific issues by a number of submissions, it is my view that there may be a
substantial number of people within the Rylstone community that do not have
confidence in the elected representatives of Council to direct and control the affairs of
Council in accordance with the Local Government Act.
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WHETHER

THE

AFFAIRS OF

ELECTED REPRESENTATIVES

COUNCIL

HAVE DIRECTED AND CONTROLLED THE

IN ACCORDANCE WITH THE

LOCAL GOVERNMENT ACT,

SO THAT

COUNCIL HAS FULFILLED ITS CHARTER AND ITS STATUTORY FUNCTIONS
The council’s charter is set out in section 8 of Chapter 3 of the Local Government Act
1993.
“8

The council’s charter
(1)

A council has the following charter:
•

to provide directly or on behalf of other levels of government, after
due consultation, adequate, equitable and appropriate services and
facilities for the community and to ensure that those services and
facilities are managed efficiently and effectively

•

to exercise community leadership

•

to exercise its functions with due regard for the cultural and linguistic
diversity of its community

•

to properly manage, develop, protect, restore, enhance and
conserve the environment of the area for which it is responsible

•

to have regard to the long term and cumulative effects of its
decisions

•

to bear in mind that it is the custodian and trustee of public assets
and to effectively account for and manage the assets for which it is
responsible
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•

to facilitate the involvement of Councillors, members of the public,
users of facilities and services and council staff in the development,
improvement and co-ordination of local government

•

to raise funds for local purposes by the fair imposition of rates,
charges and fees, by income earned from investments and, when
appropriate, by borrowings and grants

•

to keep local community and the State Government (and through it,
the wider community) informed about its activities

•

to ensure that, in the exercise of its regulatory functions, it acts
consistently and without bias, particularly where an activity of the
council is effected

•

to be a responsible employer.”

Further, pursuant to section 223 of the Local Government Act 1993, the role of the
governing body is to direct and control the affairs of the council in accordance with
the Act.
As discussed in detail above, Council approved an organisation restructure at its
meeting of 19 March 2003.
Council’s present Acting General Manager has since determined that the present
structure is not financially sustainable and Council has since resolved to prepare a
new structure. This new structure is expected to reflect wages similar to those that
existed prior to the March 2003 restructure.
This being the case, many of the employees who received a substantial pay rise
approximately twelve months ago, and who may now be reliant on receiving a higher
income, now face the prospect of having that salary dramatically reduced through no
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fault of their own. With this in mind, I believe that Council has not met its charter
obligation as a responsible employer.
Council also appears to have breached a further obligation under its charter; to have
regard to the long term and cumulative effects of its decisions. This is evidenced by
the fact that on 19 March 2003 Council resolved to implement the present
organisation structure based solely as an oral presentation without a detailed
business report.

For the reasons canvassed above, this decision will impact

negatively on a large number of its work force. It is my view that Council received no
material to justify a decision that will effect so many of its staff and in turn may impact
on the worker’s families and the Rylstone community generally. As such, it is my
view that Council did not have sufficient regard to the long-term effect of its decision
to restructure the organisation in March 2003.

COMMUNITY CONFIDENCE IN THE ABILITY OF THE ELECTED REPRESENTATIVES TO CONTINUE
TO BE IN A POSITION TO DIRECT AND CONTROL THE AFFAIRS OF

COUNCIL

IN ACCORDANCE

WITH THE LOCAL GOVERNMENT ACT

It is impossible to state with absolute precision as to whether the elected body will be
in a position to direct and control the affairs of Council in the future. However, as
stated above, a conclusion must be made in relation to this issue.
Having regard to the serious repercussions caused by the breaches of Council’s
charter obligations in relation to the restructure of March 2003 and the long term
effect the restructure will have on Council employees, it is likely that many in the
community would no longer have confidence in the elected body directing the affairs
of Council. Further, if the proposed restructure results in a number of redundancies
and a significant payout to employees from Council funds, I believe that community
confidence in the elected body will be further eroded.
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EVIDENCE OF FURTHER BREACHES OF THE LOCAL GOVERNMENT ACT
The examination of the following two issues further demonstrates that the elected
body is not directing Council in accordance with the Local Government Act.
1. The Amendment of Council Recruitment and Selection Policy:
At the Council meeting of 19 March 2003, Council resolved to amend its
Recruitment and Selection Policy (E11 & E12). Prior to this meeting Council’s
Consultative Committee (at its meeting of 13 March 2003 (E1)) resolved to amend
Council’s Recruitment and Selection Policy. The Committee recommended that
Council resolve to adopt the relevant amendment.

The Committee did not

provide a report to Council in relation to this recommendation. This amendment
called for an additional clause that reads: “All positions to be advertised internally
first until all options are exhausted and then advertised externally, if required.
Internal advertising shall be done by placing as approved advertisement on
Council notice boards”. This amendment is not consistent with the requirements
of section 349 of the Local Government Act, which states that the applicant with
the greatest merit must be selected from the applicants eligible for appointment.
On the first day of the hearings Mayor Hall was asked “Do you believe this form of
advertising allowed Council to advertise in a manner sufficient to enable suitably
qualified persons to apply for the position?” Mayor Hall replied “I expect that this
would be the case.”

Mayor Hall was then asked “Do you think that the

amendment may have limited the number of applicants available to Council and in
turn lowered the number of applicants eligible for appointment from which the
applicant with the greatest merit is to be selected?” Mayor Hall replied “It may
have. It may have limited a wider selection”.
It is my view that the amendment in question has the net effect of preventing
other suitably qualified persons from applying for the position if there is a
candidate within Council who could fulfil the role. In turn, this limits Council’s
choices in relation to employing the most suitable applicant for the position in
question by placing a high threshold on the advertising of positions to the broader
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market of potential applicant. As such, it is difficult to see how the appointments
in relation to the positions created by the March 2003 restructure were actually
merit based.
This amendment also appears to be contrary to section 348 (1) of the Local
Government Act which requires the advertisement of a position to be carried out
in a manner sufficient to enable suitably qualified persons to apply for the
position. This is particularly so for more senior positions where the requirement
would more likely be to advertise externally.
In the present case, Council’s internal advertisement policy limited other suitably
qualified persons from applying.
Despite the fact that Council has now resolved to delete the internal
advertisement clause from its Recruitment and Selection Policy (E6) the fact
remains that the elected body did not act in a way that is consistent with the
provisions of the Local Government Act by amending its own policy in relation to
the advertising of positions and the appointment of Council staff.

It also

compromised its capacity to attract the most suitable candidates. It is not clear
from the evidence provided as to whether Council actually received advice as to
whether the amendment in question was consistent with the provisions of the
Local Government Act 1993.
2. Defining the Director Corporate Services and Director Technical Services as
Senior Staff:
At the Council meeting of 19 March 2003 (E13) Council resolved to determine
that the positions of General Manager and the two directors be “Senior Staff” as
defined by the Local Government Act 1993.
Pursuant to section 332 (1) of the Act Council is required to determine those
positions within the organisation structure that are senior staff positions.
However, section 332 (2) of the Act sets forth a strict statutory definition as to
what constitutes a senior staff position. This section also states that a Council
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may not determine a position to be a senior staff position unless it fits the
statutory definition.
I am advised by the present Acting General Manager that the positions of Director
Corporate Services and Director Technical Services have never met the
remuneration requirement contained within section 332 (2) (b) of the Act. In fact
both of these positions at the time of the 19 March 2003 meeting had salaries of
approximately $90,000 per annum. The minimum remuneration level as required
under section 332 of the Act is within a range of $112,500 and $122,500 per
annum. As such, Council has breached section 332 of the Act by determining
that these two positions are “Senior Staff”.
It should be noted that this matter was identified after the conclusion of the
hearings. It is not considered a crucial matter, however, it nonetheless further
identifies the fact that the Elected Body is not directing the Council in accordance
with the Act.

WHETHER THE COUNCIL HAS EXERCISED PRUDENT FINANCIAL MANAGEMENT
Council, under its charter obligations contained within section 8 of the Local
Government Act 1993, is the custodian of public assets.

Further, individual

Councillors as members of the governing body of Council have the responsibility to
review the performance of Council and Council’s revenue policies (section 232 (1)
Local Government Act 1993).
Financial Position as at 30 June 1999
The financial position of Rylstone Shire Council was considered to be sound at the
time the majority of Councillors commenced their terms of office.
From Council’s audited financial reports, the result for the financial year ended 30
June 1999 was a deficit from all activities of $330,000. The total assets of Council
were $77.246m of which $73.517m consisted of Property, Plant and Equipment. At
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this time Council had total liabilities of $1.142m. Council’s current ratio was 5.23:1,
that is, Council was able to cover its current liabilities more than five times with its
current assets. When taking into account restrictions placed on the current assets
and liabilities, the unrestricted current ratio was 3.12:1. The amount of Rates and
Annual Charges Outstanding was satisfactory, representing 5% of the total amount
collectible. Council’s Debt Service Ratio was 0.7% and the Rates and Annual
Charges Coverage Ratio was 29%. These ratios indicate that Council was in a good
financial position.

Figure 1: Council Income 30.6.99

Asset Disposal
Gain
1%
Grants &
Contributions
36%

Interest Income
2%

Rates & Annual
Charges
29%

User Charges
& Fees
32%

Figure 1 demonstrates that the main source of income of Council at this point was
Government Grants and Contributions. User Charges and Fees contributed 32% of
Council’s total income and Rates and Annual Charges contributed 29%.
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Figure 2: Council Expenses 30.6.99
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As can be seen in figure 2 the major expenses of Council at this time were
Depreciation 36%, and Employee Costs 35%.
Council had $3.111m in cash and investments. Cash and investments held by
councils can have external restrictions (funds that are provided by external bodies for
specific purposes), internal restrictions (council funds that council resolves to use for
particular purposes) or be unrestricted (funds that can be used for any purpose). As
at 30 June 1999 the amount of $1.823m was held as external restrictions, $1.261m
was held as internally restricted assets and $27,000 was unrestricted cash.
The internal restrictions held by Council included:
-

An indoor stadium

$200,000

-

Replacement Plant and Vehicles

$300,000

-

Carry over works

$319,000

-

Kandos Town improvement

$144,000

-

Employee leave entitlements

$249,000

The provisions held by Council for Employee Leave Entitlements (ELE) totalled
$699,000. The internal restriction of $249,000 for ELE equates to 36% of the total
provision.
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Auditor’s Comments
Council’s auditor, Spencer Steer, stated in the audit report for year ended 30 June
1999:
“Council’s overall financial position after taking into consideration
the amounts held in external and internal restrictions is, in our
opinion, quite sound. These restrictions held to fund future works,
services and liabilities amounted to $3.084 million.”
Financial Position to 30 June 2002
By 30 June 2002 the financial position of the council had declined dramatically. The
deficit from all activities was $850,000 despite a budgeted result for a surplus of
$286,000. For the 1999/2000 financial year the result had been a deficit of $709,000
and was a deficit $547,000 at 30 June 2001.
Table 1: Council Revenue
1998/99

1999/00

2000/01

2001/02

$’000

$’000

$’000

$’000

Rates and Annual Charges

2,310

2,262

2,322

2,446

User Charges and Fees

2,557

2,114

1,669

1,461

157

213

240

161

18

16

11

29

Grants and Contributions

2,998

2,468

2,538

3,280

Gain from Asset Disposal

73

43

72

57

8,113

7,116

6,852

7,434

Interest Income
Other Revenues
Activities

Total Revenues

from

Ord

During the period from 30 June 1999 to 30 June 2002 Council’s revenue fell by
$679,000, from $8.113m to $7.434m. This represents 8% of Council’s revenue in
1998/99. The most notable reduction in revenue is for User Charges and Fees of
$1.096m (or 43%) over the three year period. The reduction in User Charges and
Fees is largely attributable to a decrease in funds from the Roads and Traffic
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Authority (RTA). The Rates and Annual Charges have increased since 1998/99 but
only by 6%.
Table 2: Council Expenditure
1998/99

1999/00

2000/01

2001/02

$’000

$’000

$’000

$’000

Employee Costs

2,941

2,739

3,017

3,124

Borrowing Costs

9

5

4

0

Materials & Contracts

1,910

1,583

1,105

1,252

Depreciation &
Amortisation
Other Expenses from Ord

3,052

2,925

2,341

2,207

531

573

932

1,701

8,443

7,825

7,399

8,284

Activities
Total Expenses

While Council’s revenue fell by approximately 8% for the period 1998/99 to 2001/02,
the expenses only fell by 2%. Notable fluctuations in expenses during this period
were:
•

Increase in Other Expenses from Ordinary Activities of $1.170m

•

Decrease in Depreciation & Amortisation of $845,000

•

Decrease in Materials & Contracts of $658,000

Since 1998/99 there has been a significant change in the proportion of expense
items. In 2001/02 Employee Costs represented 38% of Councils expense’s (1998/99
– 35%), Depreciation accounted for 27% (1998/99 – 36%) and Other Expenses from
Ordinary Activities now accounted for 21% (1998/99 – 6%) of Council’s expenses.
Included in Council’s Other Expenses from Ordinary Activities are the costs for
consultants and Legal Expenses. Consultancy expenses for 2001/02 were $598,000
compared to $42,000 in 1998/99. In a briefing note (E14) to the Inquiry Mr Morrissey
stated that at this time the consultants to Council were:
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•

Tourism Officer

•

Heritage Adviser

•

Economic Development Officer

•

Health & Building Adviser

•

Water & Sewerage Engineer

•

Writer

•

Graphic Designer

Legal Expenses other than those for Planning and Development for the 2001/02
financial year were $226,000.

In 1998/99 there was no division of the Legal

Expenses for Planning and Development. The total Legal Expenses for 1998/99
were only $9,000.
The deterioration in the Council’s financial position is further evidenced by examining
the levels of restricted, unrestricted and internally restricted cash and investments
that Council held.

Figure 3: Cash and Investments
3

$ millions

2.5
1998/99

2

1999/00

1.5

2000/01
2001/02

1
0.5
0
External Restrictions

Internal Restrictions

Unrestricted

Council had only $29,000 held as internally restricted funds for the 2001/02 financial
year, compared with $1.359m held in 1999/00. Council did not have any unrestricted
funds at 30 June 2002. This level of funding is unsatisfactory for Council to cope with
any unexpected expenses.
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By 30 June 2002 the ELE for Council had increased to $875,000. The internal
restriction of $29,000 represented 3% of the entitlement, compared to 36% in
1998/99.

Figure 4:Unrestricted Current Ratio
5.00
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4.00
3.50
3.00
2.50
2.00
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0.50
0.00
1998/99

Unrestricted Current Ratio

1999/00

2000/01

2001/02

As can be seen above Council’s Unrestricted Current Ratio has been in decline since
1999/00.
Auditor’s Comments
The financial position of Council was considered to be “sound” by Council’s auditor,
Spencer Steer, in their audit of the financial reports for year end 30/06/00.
The following year the auditor commented that Council was in a “healthy” financial
position.
Council’s auditor states in the audit report for 2001/02 that:
“Councils overall financial position when taking into account the
above financial indicators is in our opinion, unsatisfactory.

The

restoration of its Available Working capital position and cash
reserves requires some immediate attention in the form of revising
the current budget and a consolidation on its financial position and
remedial actions by the 2003/2004 budget”
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Analysis of Decline
During the hearings Mr Morrissey stated that he believed the deterioration to
Council’s financial position as at 30 June 2002 was a result of the increase in the
cost to Council of consultants, legal expenses and road works.
Mayor Hall also stated that he believed the financial position had declined due to
over expenditure in the works programs, legal problems associated with work staff
and costs associated with consultants.
Mr Summers indicated that the decline in the financial position was a result of
expenses incurred in the works area that had not been budgeted for. Mr Summers
stated that:
“the amount money that we had available in funding to put to our
outside operation was many hundreds of thousands of dollars –
perhaps in the range of a half a million dollars – less than what we
actually needed.”
In the present case, it is difficult to see how Council can abrogate its governance
responsibilities and point the blame for Council’s financial decline solely on
consultant costs and added legal costs over the period to June 2002. In any event,
this Inquiry is not empowered to review management decisions and make judgement
calls on the merits of those decisions. This Inquiry, under the terms of reference, is
to examine Council as a prudent financial manager and custodian of public assets.
In this regard it is my view that based on the evidence before the Inquiry that Council
has not fulfilled its governance responsibilities.
Council’s Actions Regarding Financial Position to 30 June 2002
At the Council meeting held on 21 August 2002 it was resolved that Council
formulate a strategy regarding the unrestricted cash position at 30 June 2002 by
amending the budget.

It was also resolved that Councillors be involved in the

process to evaluate past and future movements in the budget. Council also ensured
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that it resolve at this meeting to review the 2002/03 Management Plan to ensure that
it would be able to be implemented in the current financial position. (E15)
At an extraordinary meeting of Council on 11 December 2002 the General Manager,
Mr John Summers, put forward a financial restructuring plan (E3). This plan included
a:
•

Revised Management Plan and Budget

•

Restructure Plan

•

Redundant Resources

•

Summary – long term advantages

Council did not adopt this plan. During the hearings it was stated that the Council
rejected each report that Mr Summers put up that involved a reduction in staff.
Council held an ordinary meeting on 18 December 2002 which continued on to 19
December 2002.
John Summers had appointed South Young as the Acting General Manager from 19
December 2002 to 3 January 2003 and then 13 Jan 03 to 3 Feb 03. Mr Young was
to oversee the procedural matters of the Council and matters concerning
restructuring financial reporting, legal processes, appointments and major disciplinary
matters all staff were to remain the responsibility of Mr Summers (E16).
At this meeting Council resolved to delete or delay a number of items from Council’s
budget (E17). These included:
•

Charbon sewerage design

$ 17,500

•

Water fund

$ 57,000

•

Waste disposal exp.

$120,000

•

Water pressure upgrade Clandulla

$ 50,000

•

Rylstone Pressure upgrade

$154,000

•

Voluntary redundancy allowance

$150,000
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•

Technical services budget

$ 66,000

•

Recruitment ops manager & finance manager

$

•

Contract interim op manager be reduced to

$150,000

•

Ops dept budget

$ 22,500

8,000

$795,000
Council minutes for this meeting indicate the General Manager – John Summers
advised the Council that he did not think that the budget cuts would allow Council to
deliver a suitable level of services to rate payers and he was doubtful that this
amount of money could actually be saved. (E17)
Council also resolved at this meeting to utilise internal restrictions $1.176m for
recurrent expenditures for 2002/03. These included the restrictions of $330,000 held
for the Indoor Sports Stadium (E17).
Council went on to resolve at the 19 March 2003 Council meeting to implement a
new organisation structure which had serious financial implications (See page 14).
Financial Position as at 30 June 2003
Despite the fact that Council appears to have attempted to implement options to
improve its financial position, it is quite clear when examining the results for the year
ended 30 June 2003 that it has not achieved these goals.
Council’s audited financial reports state that Council had a deficit from all activities of
$1.197m. This represents further deterioration of $347,000 on the previous year’s
result. The original budget for the 2002/03 financial year was a surplus of $1.208m.
Grants and Contributions was again the main source at Councils income at 44%.
Rates and Annual Charges contributed $2.532m (36% of total) to Council’s income.
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The Employee Costs of Council were 40% of the total expenses. This equates to
$3.276m. The Other Expenses from Ordinary Activities was $1.615m or 20% of the
total expenses.
Whilst the cash and investment held by Council at 30 June 2003 was $88,000 more
than the previous year, external restrictions applied to all the cash and investments
held. In actual fact Councils external restrictions totalled $2.400m, representing a
shortfall and a breach of section 409 of the Local Government Act. Section 409 (3)
(c) of the Local Government Act states that
“money that has been received from the government or from a
public authority by way of a specific purpose advance or grant may
not, except with the consent of the Government or public authority,
be used otherwise than for that specific purpose.”
Council did not have any internally restricted or unrestricted cash at this time. In
order to fund any projects or for any unforeseen circumstances that may have arisen
at that time.
It is noted that the cost to Council for Consultants during the 2002/03 financial year
was $328,000 and the other Legal Expenses were $151,000.

However, the

reduction in these two expense items has not had a direct improvement on the
financial position at Council.
Council’s Employee Leave Entitlements increased to $988,000, for which there was
no funding, other than a restriction placed on sundry receivables which would
become restricted cash once received.
The current ratio had decreased 1.81:1 and the Unrestricted Current Ratio further
declined from 1.58:1 to 1.07:1.

Rylstone Shire Council Public Inquiry Report

Page 42 of 47

Auditors Comments
“Council’s overall financial position when taking into account the
above financial indicators is, in our opinion, unsatisfactory. The
restoration of both the Working Capital position and the
establishment of Reserves to fund future works and liabilities are
required by the adoption of appropriate financial strategies.”
Current Financial Position
During the hearings Mr Andrew Drummond, Director of Finance, stated that Council
would end up with a surplus result of $200,000 before depreciation.

Council’s

original budget for 2003/04 was for a surplus of $8,000 before depreciation. Mr
Drummond indicated that Council has been able to achieve this result by continuing
with grant funded road works only, and by carrying a number of vacant positions
within the Council staff structure. It has been noted earlier that the Council cannot
continue to maintain its existing level of services with the current number of vacant
positions.
Having regard to the costs that Council may incur in relation to the additional
restructuring costs, it is noted that this has not been included in Council’s 2003/04
budget. It was stated by the Acting General Manager and Finance Manager during
the hearings that Council would have to borrow the money in order to undertake this
task.

The money may be borrowed externally through a financial institution or

internally with the permission of the Minister through the water or sewerage funds
held by Council. Mr Morrissey however stated that borrowing the money from water
and sewerage could impact adversely on any capital works that may come up in the
future.
Despite the indication from Mr Drummond that Council’s financial position is
improving it is noted that the result thus far has only been achieved due to a
reduction in road works, a number of positions being vacant and the exclusion of any
additional restructuring costs.
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It is my belief that when these costs are factored in to the equation Council’s financial
position will not be as strong as has been suggested.
Other Financial Matters
Grants
There has been some conjecture regarding the treatment of grant funds by Council.
As stated above Council cannot use funds received by way of specific purpose
grants for any other purpose.
However, evidence received by the Inquiry indicates that in relation to Department of
State and Regional Development grants of up to $50,000 Council has in fact utilised
the relevant grant funds in a manner not in accordance with the terms of the grant.
As a consequence Council has had to pay $15,975 back to the Department of State
and Regional Development, no further grants will be given to Council unless the
Department of State and Regional Development is satisfied that Council will agree to
the initiatives and provide budget information. Clearly Council has breached section
409 (3) of the Act. (E18)
Council Service Levels
During the hearings several Councillors and staff were questioned regarding the
service level of Council.

A number of Councillors stated that even though the

financial position had deteriorated there had been no effect to the service level of
Council. It is evident that this is not the case.
Council was involved in a project to build a multipurpose sports centre at Kandos in
conjunction with the Department of Education. Council had taken on the role of
Project Manager. Due to financial constraints Council resolved to use the money
held for this purpose ($330,000) to fund the day to day running of the Council. It is
noted the Department of Commerce undertook a Quantity Survey.

This survey

indicated that the costs of the project would now be in the vicinity of $2.4m. Council
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resolved to no longer be involved in the Kandos Multi Purpose Sports Centre at its 3
December 2003 Meeting. (E19)
During the hearings Kerry Morrissey stated that the Council is endeavouring to save
money by only doing grant funded road works. Additional road works to be funded
by Council are not being undertaken as quickly as the Council would have done
under normal circumstances had the cash been in a better position.
During the course of the hearings and in his written submission Councillor Clapham,
gave evidence that Council’s financial situations has impacted on projects and
services within the community. He gave the example of the review of the Local
Environment Plan It has been stated that the amount of $1,200 included in the
Management Plan for Plan First (which includes LEP, DLP and section 94 review) is
insufficient for a review of the LEP to proceed. (E20)
Kandos Multi Purpose Centre
Council in conjunction with the Department of Education and Training (DET) and the
then known Department of Public Works and Services (DPWS) undertook a project
to build a multi purpose sports centre on crown land at Kandos.
The project was to be equally funded by Council, DET and DPWS to the value of
$938,000. In due course Council became the project manager for the project Mr
John Summers the then General Manager, acting on behalf of the Council.
To date the costs of the project has been approximately $130,000. These costs were
covered by the grants given to Department of Education and Training for the project.
However, the Department of Education and Training has agreed that only
approximately $42,500 will fall within the terms of their grant funding (E21). This has
meant that Council has had to pay back over $80,000, bearing in mind that Council
no longer had any funds put aside (internally restricted) for this project.

The

Department of Commerce was asked to conduct a Quantity Survey in August 2003.
The indicative cost plan was over $2m. During December 2003 it was resolved by
Council to no longer be involved with this project. (E19)
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In giving oral evidence the Mayor stated that the Department of Education and
Training thought that it may be best for them to proceed without the Council and build
something that was less costly.
Councillor McQuiggan, Councillor Clapham and the Acting General Manager, Mr
Morrissey stated that they believed that Council was not proceeding as a partner in
the Kandos MPSC due to the financial position at Council, the expected cost of the
project at more than $2m and the fact that Council would be responsible for any cost
overruns.
Council as a custodian of public assets has expended considerable funds on a
project in which it can no longer be involved because of its serious financial position.
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EVIDENCE

See attached – E1 to E21
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