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6.1

Interest Groups and Council’s Advisory
Committees

6.1.1

Issues Raised by the Community

6.1.1.1

This Section explores concerns raised in Submissions that focus on a range of
what might be called place issues. These relate to concerns raised in various
localities across Warringah; primarily, these concerns revolve around development
matters, environmental management, and issues to do with transport and traffic.
In turn, these particular problems enlarge into a more general focus on the
Council’s dealings with committees and interest groups.
The remarkable thing, revealed by the Submissions, is the number of interest
groups that have been formed in Warringah. Each interest group has grown out
of community concerns expressed by local residents about a variety of local
matters. There appears to be no organisational connection between the groups.
Although there might be some similarity in the broad themes that they raise,
each set of problems is unique to each locality. The interest groups add up to a
strong community vote of no confidence in the ways in which various aspects of
Warringah’s land use are being managed. They indicate a huge amount of
dissatisfaction at the local level. The following list shows the suburban localities
where the main community interest groups have been formed. They cover a large
part of the territory of Warringah.
Community interest groups:
!
!
!
!
!
!
!
!
!
!
!

Brookvale
Manly Vale
Dee Why
Narrabeen
Belrose
Collaroy
Killarney Heights
North Curl Curl
Harbord
Terrey Hills
Queenscliff
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The intent of this Section is to draw together and review concerns affecting
Council Committees, Public Interest Groups and those affecting particular
places. There is no attempt to deal with all of the issues in each of the places.
Rather, the focus is on a few major disputes between residents and the Council,
illustrating the kinds of interactions that have taken place.
6.1.1.2

Despite the adoption of a Plan of Management for John Fisher Park and the
Abbott Road Playing Fields, over a year before the Inquiry was convened, matters
affecting this park remained a principal point of focus for the constituents of
Warringah. This is evidenced by the number of Submissions received by the
Inquiry making reference to concerns over matters relating to the park.
The park also serves as a useful example to highlight and to consider facets that,
directly relate to it, or which bear concerns similar to or which stem from it.
It is accordingly important to emphasise that the park whilst a major facet, is not
the sole focus of this Section.

6.1.1.3

Linked to the Submissions raising concerns over the park, were concerns over the
application of funds raised from the Sports Field Rectification Levy. These
concerns affected works carried out on John Fisher Park or the adjoining Abbott
Road playing fields, as well as other works, that were undertaken by the Council
on other playing fields within the Council area.

6.1.1.4

John Fisher Park is one of the reserves categorised as “community land” by the
Council. The Council is required to, and has adopted Plans of Management
governing management of such reserves.

6.1.1.5

Some of the concerns which were raised over John Fisher Park, were also raised
over the management of Brookvale Park under its Plan of Management. In view
of the obvious link it is appropriate to also deal with these concerns in this
Section.

6.1.1.6

The concerns which have been highlighted, raise issues over the manner in which
members of committees, and residents and other groups, have been dealt with by
the elected and corporate bodies.
Whilst this introduction has so far referred to ‘concerns’ being raised, it should be
stated that a minority of residents groups, particularly the Belrose Open Space
Community Association lauded the efforts of the Councillor and the staff.
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6.1.1.7

The involvement of groups such as those referred to in this Section, should be
seen as beneficial to a Council that sees itself as:
!
!
!

valuing community participation in decision making1
welcoming the opinion of all
conducting its dealing in an atmosphere of mutual respect

And, as expressed in Council’s Submission to the Inquiry, No.288,
!

6.1.1.8

providing an opportunity for members of the public and users/special interest
groups to assist Council in managing the facilities or providing services that
meet community needs and expectations.

Regrettably, the matters which are attended to in this Chapter do not reflect
favourably in terms of the Council following the principles referred to above, and
when considered as a whole, reflect adversely upon the Government both the
Elected Body and the Corporate Body.
To the extent that they bear adversely on the Corporate Body, they instance the need
for the Corporate Body to take steps, which will restore public confidence in this body.
To the extent that they reflect adversely on the Elected Body or on some or all of
the Councillors making up this body, they are matters which should be borne in
mind when viewing the actions of this body as a whole, and in considering what
actions might be appropriate when responding to the totality of matters
contained in this Report.

6.1.1.9

Other than those issues affecting John Fisher Park, and the application for the
Sports Field Rectification Levy, the matters raised in this part have principally
been raised by community groups or by former members of these groups.
Because of the individual importance of some of the matters which have been
raised, the issues associated with the particular places or the particular committee
are dealt with separately. These issues comprise:
!
!
!
!

John Fisher Park
Brookvale Park
The Sports Field Rectification Committee
The Sporting Union

Other matters affecting committees, bear hallmarks, demonstrating certain
common traits in the manner in which members have been treated by
Councillors and staff, the information made available to committees and the
quality of minute-keeping and recording.
1

Council’s vision statement
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6.1.2

Public Participation

6.1.2.1

This Report has referred to the emphasis, which the Act places on public
participation in the exercise of the Council’s functions.
Such public participation may be directly referred to, as is done in Section 4,
which deals with Open Meetings and Access to Information, or less directly, as in
Section 5 which embodies the Council’s Charter.
Council is constrained to provide services and facilities, “after due consultation”.
Similarly, the Council is required to facilitate the involvement of members of the
public in the “development, improvement and co-ordination of local government.”

6.1.2.2

The Act, in Section 355 anticipates that functions of Council may be exercised by
Committees, it provides:
Local Government Act 1993 – Section 335

Whilst there are certain exemptions and restrictions, principally to be found in
latter part of 377 and 379 of The Act, Councils have a general power to delegate
in Section 377 in the following terms:
Local Government Act 1993 – Section 377

Section 379 of the Act restricts the powers to delegate regulatory functions. It is
not necessary to consider such matters in this Part and reference is only made for
completeness.
Accordingly, the Act gives specific powers to delegate functions and, in turn,
anticipates that Councils will give effect to such powers.
6.1.2.3

In Submission 288 the Council refers to, and lists, the committees it has
established.
It lists 42 committees. Of these 13 could not be regarded as “community”
Committees as they do not provide for community members to be represented on
the Committee.
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Whilst some Committees, such as the Aboriginal Land Working Group have
status as advisory committees, there are others to whom powers have been
delegated. Such Committees include:
!
!
!

Abbott Road Land Steering Committee
Sportsfield Rectification Advisory Committee
Environmental & Stormwater Management Committee

It will be seen that the functions of the committees may have real and direct
consequences, whereas others may be properly seen as providing guidance to
the Council.
Where Committees exercise powers, and are not merely making
recommendations, their conduct must attract the probity that should attach to the
functions exercised by the Corporate Body.
6.1.2.4

A review of Submission 288 indicates that many of the Committees consist of a
number of community representatives. Certain other Committees draw from
groups who may be users of the facility or who have particular expertise which
will assist the functioning of the Committee.
In so doing, the Council is emphasising the public’s participation in its processes.
Likewise, it is giving effect to its Charter.
For Committees to work effectively they must continue to draw upon members of
the public who are willing to make the contribution which membership entails.
Precise numbers of people who makeup these committees can not be given as
certain committees do not have a fixed number of community members.

6.2.4.2

Certain Committees meet on a regular basis, whilst meet as often as they
determine or as is required.
It is therefore imperative that committee members perceive their involvement as
valuable.
Submission 288 makes clear that many of its constituents are willing to give up
their time to contribute to Council’s Committees. Council should foster and
promote this willingness.

6.1.2.5

Despite this, the Inquiry received a number of Submissions, which raised
concerns over the conduct of Councillors and the relationships between
Committee members and staff.
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The Submissions ventilated the concerns which may be broadly classified in the
following manner:
!
!
!

Appointment and tenure of the members of Committees
Governance issues
Relationships between community representatives and the Councillors and staff

It is appropriate to explore these matters in greater detail.
6.1.2.6

The Council attaches a précis of each of the 42 committees to its Submissions. It
indicates that a great number of the Committees are established for the term of the
elected body. Accordingly, members are appointed from one election to the next.
By comparison, the Brookvale Reserve Committee, is expressed to be only
appointed for an annual period.
It was surprising, having regard to Council’s Submission, that a number of
Submissions referred to the removal of members of committees within the term
of the elected body. Such removal coincided with the annual Mayoral election.
Submission 141 refers to its author’s involvement in the Warringah Heritage
Committee. The Committee is not listed as one of the 42 Committees referred to
in Submission 288, and accordingly there can be some doubt regarding the term
of the appointment of the committee members.
The author of Submission 141 clearly saw that his involvement would be
beneficial to the committee, attaching a letter dated September 15 2001,
demonstrating his commitment to and his positive input into the future
deliberations of the Committee.
The letter clearly anticipated that he would have a continuing involvement in this
Committee. To his surprise he was removed, and in a summary fashion.
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The letter and Mr. Thyer’s commentary is set out below:
Submission 141
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Submission 141 – Council Letter dated October 16 2001

This was not the only instance where members of Committees were
summarily removed.
Mr. Dunphy, the author of Submission 238, who wrote of the manner in which
community representatives on all committees were declared vacant.
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This course of action appears to be extraordinary. Certainly many of the
representatives who were removed saw this as a slap in the face.
The response provided by the Council appears to be inadequate.
On one hand the Council in Submission 288, advises the term of membership of
Committees (except Brookvale Park) as being for the term of the elected body.
It is assumed that good governance would dictate that this was enshrined in the
constitution of such committees.
6.1.2.7

On the other hand the Council, in Briefing Paper No. 36 (Volume 3, Appendix
2) indicates that the representation and composition of advisory Committees has
generally been reviewed annually, with regard to the Mayoral and Deputy
Mayoral elections.
The Council reproduces its resolution passed on October 9 2001.
Briefing Paper No. 36

The Report to Council which is referred to in the Briefing Paper emphasised that
only Councillor representation on Committees had generally previously been
reviewed, with the Mayoral and Deputy Mayoral elections.
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Report to Council

The Report recommended the confirmation of the various advisory committees.
The body of the report commented upon the appointment of community
representatives to these various Committees, emphasising their appointment for
the term of the elected body:
Report to Council

There is no suggestion either, that community representatives on these
committees could be removed at this time, or that they should be removed. To
the contrary, the Report anticipates a formal motion be passed confirming the
continuance of the existing community/citizen membership of the committees.
Briefing Paper No. 36 suggests that that normal practice was to review the
community/citizen membership of these Committees. A review of the Report to
Council’s Meeting on October 9 2001 does not support this.
The Report, whilst listing in detail the Councillor representation on the
Committees does not once refer to the community/citizen representatives on any
Committees.
The propositions that, on the one hand the representatives are appointed or the
term of the elected body, and on the other hand that they have been traditionally
removed following the Mayoral and Deputy Mayoral elections, do not sit
together comfortably.
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6.1.2.8

In providing these two alternate stances, the Council has not seen fit to provide
the Inquiry with copies of the constitutions of the Committees which would
determine which response is to be accepted.
Council’s website contains what it says are the constitutions of its various
Committees. The information provided, is nothing more than the précis attached
to Submission 288. These do not amount to a constitution.
The inadequacy of this information reflects adversely on Council. It does not
demonstrate appropriate levels of governance.
There appears to be no sound basis for the summary removal of Committee
members as occurred. Certainly the author of Submission 141 did not anticipate
his demise.
The foregoing concerns are heightened by the matters put in Submission 300
regarding the removal of Mrs. Betty Radcliffe from the Brookvale Park Advisory
Committee.
This Committee is appointed on an annual basis. Its membership is made up of
Councillors, representatives of the Manly Warringah Rugby League Football
Club Ltd, community representatives, and one person nominated by the
Brookvale Valley Community Group.
This Group had reminded Mrs. Radcliffe, that in these circumstances she could
not be ‘removed’ by a resolution of Councillor, nor removed by Council. Rather,
how nomination could be withdrawn by the Community Group. Very simply, the
constitution of the Committee, if it exists and conforms to that advised in
Submission 288, brought with it an autonomous and inalienable right for the
Brookvale Valley Community Group to nominate its representative. The Council
could not remove Mrs. Radcliffe. Its only right was to indicate that she was not
an acceptable nominee.

6.1.2.9

This was not the only quandary thrown up by Mr. Dunphy, the author of
Submission 238. Mr. Dunphy spoke at the Public Hearings on March 31 2003,
and told of the delay in his appointment to the Sports Field Rectification
Committee. Mr. Dunphy had advised that it had taken approximately 12 months
for his application to be processed, despite the fact that it was the only
application received for the position.
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At the Public Hearings, when asked if the Committee had functioned during this
interim period. Mr. Dunphy gave the following evidence:
Public Hearings Transcript – March 31 2003

As has been indicated previously, Mr. Dunphy was removed from the Sports
Field Rectification Committee. In giving evidence, Mr. Dunphy described his
removal in the following terms:
Public Hearings Transcript – March 31 2003

Mr. Michell, the author of Submission 011 wrote of his involvement in the Dee
Why Centre Management Group/Committee.
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Like other former committee members, including the author of Submission 011,
Mr. Michell emphasised the successes of the Committee, detailing them in the
following terms:
Public Hearings Transcript – April 3 2003

The transition of the Dee Why Centre Management Group to a Committee of
Council was explored with Mr. Michell, who spoke at the Public Hearings on
April 3 2003. Mr. Michell gave the following responses:
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Public Hearings Transcript – April 3 2003
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Public Hearings Transcript – April 3 2003 (cont.)
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Public Hearings Transcript – April 3 2003 (cont.)

The nature of the involvement of the Committee and the recommendations it
made were also taken up with Mr. Michell, who provided the following responses:
Public Hearings Transcript – April 3 2003
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Mr. Michell suffered a different fate, the Committee that he was a member of
was disbanded, with no prior discussion or warning.
At the Public Hearings, Mr. Michell was asked the reason for this, and
responded:
Public Hearings Transcript – April 3 2003
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In the circumstances which have been highlighted, the authors of these
Submissions question the reasons for their removal from the Committees. There
is legitimacy in their concerns.
6.1.2.10

The public’s confidence in the governance of Council must suffer if members of
the public form the view that committee members may be removed at the whim
of Councillors or in circumstances that their tenure exists only at the goodwill of
the existing mayor.
Such confidence can only be further diminished if members of the public form
the view that a committee may be disbanded at the whim of the Mayor or
Councillors.
As has been indicated previously in this part, Council’s response has been
inadequate.

6.1.2.11

The selection and appointment of Committee members was also raised in
Submissions.
In each circumstance, the concerns related to the Committees, which are explored
in greater detail later in this part.
The précis which are attached to Submission 288 indicate the particular interests
which are sought to be represented on the Committees or the parts (e.g. the
wards) whose input is sought.
As the citizen/community representative are being promoted as representing such
interests, and if the Committees are to enjoy the public’s confidence, those
persons appointed to committees as representing a particular view or the
community as a whole, must truly represent such views.
It is therefore inappropriate to appoint members to a committee, ostensibly as
representing a particular view, when in reality they hold views and represent
another faction’s view.

6.1.2.12

There are three recurring themes in Submissions received from former or current
committee members:
!

!
!

A failure to carry out the functions of the committee in a ‘business like’
manner
A lack of information being provided to committee members
Inaccurate Minutes being adopted

Submission 300 attaches copies of correspondence passing between the author
group and the Council recording attempts by the group to ensure that the Minutes
of the Brookvale Park Management Committee properly recorded a meeting.
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Whilst the matter is more fully explored later in this Section, it is appropriate to
note that the reason assigned by Council’s Director of Public Office for what are
acknowledged to be inaccurate minutes, is erroneous.
Submission 125 contains the following description of minutes kept by Sports
Field Rectification Advisory Committee:
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Public Hearings Transcript – April 1 2003
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Public Hearings Transcript – April 1 2003 (cont.)
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Public Hearings Transcript – April 1 2003 (cont.)
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Public Hearings Transcript – April 1 2003 (cont.)
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Public Hearings Transcript – April 1 2003 (cont.)

Again, this matter will be explored in greater detail later in this Section.
Council ought to have in place procedures for keeping accurate Minutes of
Meetings that involve Council working with members of the community.
This would assist the public to have faith in the transparency and accountability
of its processes.
6.1.2.13

Other Submissions which were received by the Inquiry referred to the
infrequency of meetings, to a lack of appropriate notice being given, and to the
quality of information provided to committee members.
The first two suggestions are to be found in Submission 300, which states:
Submission 300

Some submissions have expressed concerns about the frequency with which
meetings are called.
Many Submissions raised concerns over the quality or accuracy of the
information provided to committees. Such concerns are raised in Submissions
300, 109, and 117.
These concerns are particularly emphasised in the matters relating to the
Brookvale Park Management Committee and the Sports Field Rectification
Committee and the comments and findings regarding these particular
committees apply to the whole of this Part, and should not be seen as being
limited to such committees.
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There is evidence that Committee members have sought assistance from the
elected representatives. The Act does not provide greater access to information by
the elected representatives. To the contrary it could be argued that they might be
entitled to less information than the members as they do not exercise the
functions of the Council, that are being exercised by the Committees through
their members.
6.1.2.14

There are two other aspects which bear consideration. When reviewing concerns
over the adequacy of information made available to committees:
!
!

The information available to the public under the Act
The particular functions and responsibility vested in Committees

The Act makes express provisions for information to be publicly available under
Section 12.
The limitations imposed on the provision of information are contained in various
subsections within Section 12. The most relevant of these, given that committees
would appear to be involved in wider and more general matters, is likely to be
commercial as referred to in Subsection (1A) or which might be contrary to the
public interest.
The nature of the information highlighted as not being available in Submissions
300 and 117 affecting Brookvale Park and the Sports Field Rectification Levy,
would not appear to fall into these clauses.
It would be inappropriate not to provide information otherwise available to
the public.
A review of Submission 288 records that many of the committees fulfill
substantial roles.
The functions of committees, as detailed in the Submission include:
!
!
!
!
!
!
!
!
!

Care control and management of areas and buildings
Co-ordinating activities
Oversight of the implementation of Plans of Management
The making of recommendations on, staging and funding of works
Assessing cultural and school grants
Enabling council to implement State Government Policies
Oversight of expenditure of funds
Oversight and ensuring implementation of projects
Identification of issues

In order that committees exercising any of the functions are able to operate in a
competent manner sufficient and accurate information must be provided.
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In providing information to committees, the Council must be ensure that it meets
the needs of the committee for its proper functioning.
The annexures to Submission 300, which will be dealt with more fully later in
this section, indicate that in the past, Council has been less than forthcoming in
the provision of information to members of the Brookvale Park Advisory
Committee.
It is surprising that members of committees have raised concerns over the
accuracy of information provided to them, as the provision of accurate
information is fundamental to the governance of Council.
The accuracy of information provided to Committees was taken up by
Committee Members of the Sports Field Rectification Committee and the
Brookvale Park Advisory Committee.
Given the functions of these Committees, there can be no excuse for this.
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6.1.2.15

The issues raised by members of committees were not limited to procedural
matters, but also included contempt and disdain for committee members and
favouritism and nepotism in their appointment.
On April 4 2003, Mr. Baxter, a member of the Brookvale Park Advisory
Committee gave evidence in the following terms:
Public Hearings Transcript – April 4 2003

Again the matters involving this Park will be taken up more fully later in
this section.
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Submission 020 raises very serious allegations of Councillor and staff misconduct.
A copy of the relevant part is set out below.
Submission 020

The author, Mr. Minnici spoke at the Public Hearings on April 8 2003,
expanding on the allegations in the following terms.
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Public Hearings Transcript – April 8 2003
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Public Hearings Transcript – April 8 2003 (cont.)
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Public Hearings Transcript – April 8 2003 (cont.)

Council’s Briefing Paper No. 55 (Volume 3, Appendix 2) responds, in part, to the
allegations raised by Mr. Minnici.
It is not the role of this Inquiry to determine whether the actions referred to by
Mr. Minnici arose as a result of Councillor interference. Accordingly the Inquiry
draws no conclusion from the allegations other than to reinforce that
Submissions suggesting Councillor interference in the processes of Council have
elsewhere, and where made elsewhere, evidence supports the suggestions.
On a different note, the author of Submission 163, Mr. Williams, a representative
on the Community Advisory Committee speaks of his treatment by Councillors
in the following manner:
Submission 163

6.1.2.16

If Council seeks to obtain the assistance, guidance and expertise of members of
the public and provide a meaningful committee structure, then Council must
ensure that it takes appropriate actions to attract worthwhile participants who
properly, and independently represent the interests of the constituents, bodies or
interests that they represent.
Council must ensure that the committees provide, and importantly, are seen to
provide worthwhile input into Council processes.
In order for these aims to be achieved it is necessary that appropriate processes be
adopted to ensure that committees are given appropriate and accurate
information as a foundation to undertake their processes. In turn it is necessary
that their views and recommendations be properly recorded and documented.
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It is of great importance that their views and recommendations be presented to
and received by the Council without interference from Councillors and staff. And
that in turn, the Councillors and staff receive their views and recommendations
with an open mind.
There is strong evidence that this has not occurred.
The following parts contain a more detailed analysis of the processes associated
with John Fisher Park, Brookvale Park and matters involving the Sports Field
Rectification Levy, which reinforce this view.
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6.2

John Fisher Park and Environs

6.2.1

Summary of Issues

6.2.1.1

Issues surrounding John Fisher Park and the Abbott Road playing fields gave
rise to by far the greatest number of Submissions on a single issue received by
the Inquiry.
In turn, copies of the complaints received by the Minister for Local Government
in the latter part of 2002 revealed that the majority of complaints that had been
received over this period related to John Fisher Park and environs. Copies of all
such complaints were provided by the Minister following a request made by
the Inquiry.

6.2.1.2

To a large degree the Park became a battle fought between the environmental and
sporting interests of the community. This battle has resulted in these groups
being marginalised. This is a fundamental concern, as these groups must continue
to co-exist in the enjoyment of the park.
The manner in which the Council acted led to a perception that this battle had
to be waged. The actions of the Mayor in a recent letter to the netball
association, suggest that this battle is to continue.
The battle has, in turn, undermined the confidence of a significant portion of the
community in the processes of and governance of the Council.

6.2.1.3

The Park and environs is located in Curl Curl. It contains an area of about
39ha. It embodies and surrounds Curl Curl lagoon and Greendale Creek. The
Park provides a mixture of natural areas, generally surrounding the creek and
lagoon, and extensive sporting facilities including playing fields and extensive
netball facilities.
Many of the principal issues which have been highlighted in Submissions and in
evidence at the Public Hearings arise from the dichotomy of the users and the
conflict between active and passive uses.
Much of the land adjoining the lagoon and creek was formally used as a waste
facility, apparently from the 1940’s1, handling both putrescible and nonputrescible waste.
See report of URS Australia Pty Ltd dated October 23 2000, located in the Appendix G to John Fisher
Park Plan of Management November 13 2001 (Volume 3, Appendix 3).
1

WARRINGAH COUNCIL PUBLIC INQUIRY REPORT

195

VOLUME 2

Section 6.2

During the period of the operation of the waste facility the creek was narrowed
and channelled into its present form1.
Subsequent civil works in the 1970’s led to the Park being developed as open
space1.
The Park forms the lower part of the catchment area of the creek. The
catchment, which comprises approximately 440ha, contains a mixture of
residential, industrial, business and open space areas1.
6.2.1.4

The previous use of the site as a tip, and the development in the catchment area,
has given rise to two major problems affecting the creek and the Park degraded
water quality and subsidence problems.
The subsidence issues will be principally dealt with elsewhere in this Section,
however, in order to provide a complete picture of the issues affecting the Park,
they will be referred to in this part.
Council has obtained the approval of the Department of Local Government to
impose a special levy on rates to obtain a fund to be applied towards the
rectification of sports fields which have been constructed on formal landfill sites.
Funds generated by this levy have been applied towards rectification works on
playing fields in the Park and environs.

6.2.1.5

The Act requires that Councils categorise land as either “operational” or
‘community’ land. The park has been classified as ‘community land’.
The Park and environs contains land variously owned by the Council, the
Department of Education and Training, and the Crown. The Council has care
and control of the Crown Land. The Council does not have control of the land
owned by the Department of Education. This land is said to be excluded from
the current Plan of Management. This Plan will be referred to in detail later in
this Part.
On February 24 1998, the Council adopted a Plan of Management for the Park.
A separate Plan of Management was adopted for the “Abbott Road Land”.
This Plan appears to have been favourably received by the public and it appears
that this Plan serves as the platform for criticism of the subsequent actions of the
Council. This Plan will be referred to as the ‘Former Plan’ in this Part.
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Under the Former Plan, the Park was categorised as:
John Fisher Park and Environs Plan of Management 1998

The Management strategies contained within the Former Plan could be said to
emphasise a passive use of the Park.
The objectives and Performance Targets of the Former Plan were:
John Fisher Park and Environs Plan of Management 1998

It was anticipated that the Former Plan would be reviewed on a yearly basis and
revised after the fifth year.
6.2.1.6

On January 1 1999, amendments to the Act, affecting the categorisation of
Community Land, came into effect.
Under the amendment and the regulations which were promulgated, the Council
was required to take steps to adopt a fresh Plan of Management.
It is important to emphasise that the effect of the amendments to the Act was
not to invalidate the Former Plan.
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It is the steps taken by Council, the provision contained in the subsequently
adopted Plan of Management (hereafter referred to as the ‘Current Plan’), and
the approvals given both prior to and subsequent to the adoption of the Current
Plan, that have given rise to the division and controversy that have made John
Fisher Park and Environs such a contentious issue.
Additionally, controversy has arisen from the utilisation of funds from the Sports
Field Rectification Levy to carry out works on the Park and Environs.
The Issues that have arisen are:
1.
2.
3.
4.
5.
6.
7.

The conflict between sporting and recreational uses of the Park.
The consultation process – perceptions of bias.
Appointment to and the conduct of the Committees associated with the Park.
Development and works prior and subsequent to the Current Plan.
Utilisation of Sports Field Rectification Levy Funds.
Pollution
Giving effect to the Plan of Management

Submission 117 contains the following commentary on Council’s move to adopt
the current Plan:
Submission 117

6.2.2

The Conflict between the Sporting and Recreational
Uses of the Park

6.2.2.1

The Former Plan attached a plan of the Park and Environs showing the extensive
sporting areas. These include the Reub Hudson Playing Field, Weldon Reserve
Oval, cricket nets and extensive areas devoted to netball playing fields.
Significantly smaller areas along the creek and lagoon remain and are available for
passive recreation.
There are notes on this plan which point out and describe areas where works are
anticipated, and the nature of the works.
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The Submissions, which were received by the Inquiry, suggest that the majority
of the community was satisfied with the balance between recreational and
sporting uses of the Park and the proposals for upgrading the Park as contained
in the Former Plan.
The principal works, which were anticipated by the Former Plan, were
substantially concerned with the rectification of the playing surfaces affected by
subsidence and the relocation of certain netball facilities.
The Former plan did not, therefore, suggest any cutting back of what was, and
would continue to be, a major sporting facility in the Council area, which
provided extensive areas, particularly for netball.
6.2.2.2

If there has been any single issue which would suggest that the community lacks
confidence in the Council, or represented by both the Elected Body and the
Corporate Body, it is the consultation process surrounding the adoption of the
Current Plan.
The effectiveness of any consultation process is determined by the public’s
perception of a number of factors which include:
a.
b.
c.
d.

That all interested persons and parties are involved.
That views which are being expressed are being listened to and considered.
That Submissions are being given equal consideration.
That all issues are ‘on the table’ and that there are no hidden agendas.

Many members of the public did not believe that these principles have been
followed. Two things in particular have created such beliefs:
!

!

Council conducting a meeting with representatives of the Manly-Warringah
Netball Association 2 days prior to a Community meeting.
Council not indicating that this meeting was to, or subsequently that it had
occurred.

These acts, when discovered, led to a perception that the Council was not being
even-handed in its dealings with all sectors of the community.
The subsequent processes, leading up to, and following the adoption of the
Current Plan inflamed these concerns.
A number of Submissions evidence this perception.
The perceived preference of the Council for the ‘netballers’ underlies the
concerns. This perceived preference stems from both the procedures adopted by
the Council and the ‘majority block’ Councillors.
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The Former Plan, whilst anticipating re-levelling some netball courts and
relocation of others, did not anticipate asphalting netball courts.
In 1999 Council had written to the President of the Manly Warringah Netball
Association responding to its request to upgrade and asphalt an additional 25
netball courts, advising that the Former Plan did not contain additional
asphalting of netball courts. The letter indicated the anticipated review of the
Plan of Management and that serious consideration would be given to the
asphalting of the netball courts, as sought2.
This letter appears to have set the division which permeates the consultation
process.
Submission 120 provided by Curl Curl Lagoon Friends Inc described the division
in the following terms:
Submission 120

See Council’s letter dated 24 September 1999

2
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A useful critique of the consultation process was provided by this group in
response to the briefing notes provided by the Council.
Submission 120
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Submission 120 (cont.)

Whilst there are aspects of this critique which may bear criticism, it represents a
perception held by this group of inadequacies in the consultation process. The
great number of Submissions which were received by the Inquiry, expressing
similar concerns, evidenced that such concerns were widespread.
6.2.2.4

202

Whilst it is not referred to in the schedule, substantial concerns have been
expressed over the conduct of certain Councillors.
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Submission 120 contained the following commentary:
Submission 120

Submission 112 expressed concerns over the parity of the Council’s dealings in
the following terms:
Submission 112

These concerns were frequently raised in other Submissions.
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A footnote to the handling of pro forma Submissions was contained in the
material provided in reply by Curl Curl Lagoon Friends Inc. (Submission 120) as
follows:
Submission 120

This is not the only instance where concerns were raised over the independence
of the Mayor in the processes affecting the Park and environs.
During the course of the Public Hearings, the Inquiry was handed a copy of a
letter dated March 3 2003 written by the Secretary of the Manly Warringah
Netball Association Inc. in the following terms:
Letter from Secretary of Manly Warringah Netball Association Inc

Typed version as the excerpt was not clear:
“Coralie has been contacted by the Mayor of Warringah Council, Julie Sutton, to get
signatures from all our players, their parents etc. in support of the Development
Application for the existing courts to be sealed as approved in the Plan of Management
for the John Fisher Park in 2001…”.
Other Submissions had referred to Councillor J Sutton’s apparent bias in favour
of the netballers. Submission 112 referred to this in the following terms:
Submission 112
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These approaches undermine the public’s confidence, both in the consultation
process and in Council generally.
6.2.2.5

Submissions which were received by the Inquiry suggested that the community,
which, as indicated previously, appeared to have accepted the Former Plan, felt
that the Former Plan should run its 5 year course.
Submission 117 contrasted the approach taken by the Council with actions taken
by other Councils, and by the Council in its response to other reserves,
suggesting that it was unnecessary to move to adopt a new plan of management
for the Park.
If there was a need for a new management plan, this need was not clearly
conveyed to the community.
The belief that the Former Plan should have run its course, when coupled to the
concerns over the consultation process leading to the Current Plan reinforced the
lack of confidence referred to previously.

6.2.2.6

Further concerns have been raised over the apparent disregard for the
community’s views over particular aspects of the current plan.
A number of Submissions to the Inquiry referred to the numbers of Submissions
to Council for or against certain proposals in the draft plan.
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Submission 120 contained the following table and commentary:
Submission 120

The Submissions record that, despite the overwhelming number of Submissions
against the various proposals, the community’s concern, as expressed thereby, was
ignored.
6.2.2.7

The Submissions which have been received also raise concerns over the nature of
the information which was provided during the consultation period.
Submission 120 reports of recommendations from the then Department of Lands
and Water Conservation (DLAWC). It asserts that these recommendations were
substantially ignored in the consultation process.
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Submission 120

Council’s Briefing Paper (Volume 3, Appendix 2) records that Council
representatives met with DLAWC in February 2000, and that it received letters
dated October 13 2000, February 8 2001, July 18 2001, and September 10 2001.
Additionally the Briefing Paper records a number of telephone calls to, and
meetings with, representatives of DLAWC. It also records alterations in the Plan
as a result of the representations.
It does not, however, answer the concerns that it failed to make this
correspondence available as part of the consultation process.
Such information would form part of the ‘feed-back’ process anticipated in
Council’s Community Consultation Matrix. If the Council sought to give effect to
its consultation process, then this information should have been made available.
6.2.2.8

The consultation processes, which were undertaken by the Council leading to the
Current Plan for the Park and Environs, clearly evince a failure to secure the
public’s confidence.
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Submission 161 highlighted the contrast between the consultation process as
carried out, with Council’s Award-Winning model:
Submission 161

Another Submission, No. 192, attached a copy of a letter of complaint written to
the Director General of the Department of Local Government, dated March 13
2002, as follows:
Submission 192

The complaints received by the Department of Local Government demonstrate
that the levels of community concerns that have arisen, regarding Council’s
processes when considering, adopting and giving effect to the current plan. It is
not known whether any of the complaints, which were referred to the
Department were taken up with the Council.
The matters which have been explored in this part should not be dismissed as
‘trivial’.
The concerns reflect adversely on both the elected and corporate bodies.
Despite the clear, vocal and long-standing public concern over the Park, no
Councillor sought to address the concerns in any Submission made to the Inquiry.
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The failure of the consultation process and the subsequent matters which are
referred to in this part, have been a major source of a widely-held perceptions
that the community’s trust should no longer reside in the Council. As has been
alluded to earlier in this part, this perception extends to both the elected body
and the corporate body.
6.2.2.9

The matters affecting the Park and Environs are not exhausted by the concerns
over the Current Plan, as outlined earlier in this section.
Other issues that have been raised affect development which has been carried out
on the Park and the Abbott Road land, the make-up of the management
committee, concerns over the manner in which the Current Plan has been given
effect to, and pollution issues.
Additionally, matters involving the Park and Environs have thrown up, and
reinforced, concerns over the use of funds derived from the Sports Field
Rectification Levy.
Most of these concerns have been highlighted in Submissions. However, the
pollution issue arose during questions put to Mr. Corbett, the Manager of
Council’s Environment Management Service Unit.
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The amendments to the Act which provided for a more exact definition of the
classification of Public Reserves did not render the Former Plan solid. This was
confirmed by Council’s Manager, Policy Planning and Commissioning, who gave
the following evidence at the Public Hearings on April 3 2003:
Public Hearings Transcript – April 3 2003
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In Submission 112 it is asserted that significant developments took place without
proper authority.
Submission 112

Similar concerns were raised in Submission 120. The Council has responded to
the matters raised in Submission 120, in so doing, Council has not denied the
possibility that these developments might have taken place as suggested.
Concerns have also been raised that development has taken place outside the
terms of the Current Plan.
Principally, these concerns relate to construction of baseball facilities within 40
metres of the riparian zone.
The Current Plan contains action tables for both the Park and Abbott Road Land.
The tables provide for re-vegetation and re-establishment of areas within 40 metres
of the top of the creek or lagoon bank. Other parts require that steps be taken to
ensure that a 40 metre buffer zone be maintained for any new development.
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Examples of these clauses are set out below:
John Fisher Park and Abbott Road Lands Plan of Management 2001

It should be emphasised that the Current Plan gives these actions ‘high’ emphasis.
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Mr. Borthwick was taken to the Current Plan, when he spoke at the Public
Hearings on April 3 2003. Mr. Borthwick emphasised the importance of the
zones, which had been adopted, in the Current Plan in the following terms:
Public Hearings Transcript – April 3 2003
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When he was asked about the objectives of a zone, Mr. Borthwick gave the
following evidence.
Public Hearings Transcript – April 3 2003

Despite this, it has been suggested that baseball nets were constructed contrary to
the Plan.
Council has provided Briefing Note No. 37 (Volume 3, Appendix 2) in response
to these allegations.
Mr. Corbett, the Manager of Council’s Environmental Management Service Unit
spoke at the Public Hearing on April 3 2003.

214

WARRINGAH COUNCIL PUBLIC INQUIRY REPORT

Mr. Corbett was asked questions regarding the relative importance of Plans of
Management, giving the following evidence:
Public Hearings Transcript – April 3 2003

In Briefing Note No. 37 (Volume 3, Appendix 2), Council seeks to respond to
concerns raised in Submissions, and evidence given by Mr. Hamlyn-Harris when
he spoke at the Public Hearings on April 1 2003.
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Mr. Hamlyn-Harris was asked whether he thought the spirit of the current Plan
had been applied to decisions made in relation the Park, Mr. Hamlyn-Harris
replied:
Public Hearings Transcript – April 1 2003
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Mr. Hamlyn-Harris subsequently emphasised that the ‘undertakings’ were
included in the Current Plan, in the following evidence:
Public Hearings Transcript – April 1 2003

6.2.2.10

In Briefing Note No. 37 (Volume 3, Appendix 2), the Council emphasises that
the land on which the baseball nets were constructed is within the Abbott Road
Lands, pointing out that the land is owned by the Department of School
Education, and accordingly is not ‘community land’ under the Act.
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This fact is acknowledged in the Current Plan in the following terms:
John Fisher Park and Abbott Road Lands Plan of Management

The Briefing Note fails to record this.
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Similarly, the Briefing Note fails to record relevant management actions. For
completeness, they are set out below:
John Fisher Park and Abbott Road Lands Plan of Management
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Finally, it appears that Council is suggesting that the replacement of the nets,
with what was said to be larger nets, was not ‘new’ development.
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This fails to address the requirements of the Management Actions of the Plan,
under the heading ‘Additional Facilities/Future Development Sports Field
Rectification’.
Certain rectification works have been undertaken within the Park and Environs.
Funds to meet the costs of these and other works have been provided out of
funds derived from the Sports Field Rectification Levy.
Concerns have been raised that work which could not be properly described as
‘rectification works’ have been funded from the Levy.
It is not intended to explore this matter in this Part. Rather these matters will be
explored elsewhere in this chapter.
Before concluding this part, it is important to emphasise that a great number of
Submissions have been received which express concerns over Council’s
management of John Fisher Park and the aspects contained in this part and also,
at the same time, raise concerns over the use of funds derived from the Sports
Field Rectification Levy.
6.2.2.11

Pollution issues were taken up with Mr. Corbett in the Public Hearings on
April 3 2003.
In an appendix to the Current Plan there is a supplement to the Statement of
Environmental Effects relating to certain netball courts in the Park.
It raises pollution issues and recommends the installation of ground water
monitoring wells and some water quality testing.

WARRINGAH COUNCIL PUBLIC INQUIRY REPORT

221

VOLUME 2

Section 6.2

The quality of Council’s monitoring of ground water was revised in the following terms:
Public Hearings Transcript – April 3 2003
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Public Hearings Transcript – April 3 2003 (cont.)

Given that the concerns over water quality have existed for a very lengthy period,
this response appears inadequate.
6.2.2.12

The amendments to the Act provided greater certainty to the management of
Parks and Reserves.
This matter was taken up with Mr. Borthwick, who spoke on April 3 2003. His
evidence has been quoted earlier in this section.
The suggestion that the Current Plan of Management would provide greater
certainty, if given effect to, was also taken up with Mr. Stockdale, who spoke at
the Public Hearings on April 7 2003.
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Mr. Stockdale gave the following evidence:
Public Hearings Transcript – April 7 2003
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Public Hearings Transcript – April 7 2003 (cont.)
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Public Hearings Transcript – April 7 2003 (cont.)

It is apparent that the evidence given by Mr. Stockdale evinces a view, which is
held by many constituents, that such trust does not reside in the Council.
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6.3

The Sportsfield Rectification Levy

6.3.1

Subsidence Issues and the Levy

6.3.1.1

In common with many Councils in New South Wales, the Council has utilised
former landfill sites for sports fields. Council’s Manager of its Environmental
Management Service Unit gave evidence that Council has 30 sports fields on
twelve former landfill sites.
As a result of the breakdown of the waste dumped in the landfill and as a
consequence of the failure to properly compact the fill, these sites are affected by
subsidence.
In 1998 the Council obtained approval from the Department of Local
Government to impose a levy on rates to be applied to rectification works on
sports grounds affected by subsidence. Submission 125 recites the terms of the
application made by the Council to the Department of Local Government.
Submission 125Sec 6 – 6.3.1.1 – Sub 125 p1 (ref 1)

It is important to emphasise the following purposes as outlined in the
application:
!
!
!

There was a need to rectify subsidence
There was a need to address further differential settlement problems
If the grounds were not adequately maintained, continued settlement would
cause further damage.

There is of course, no suggestion in the application that funds raised by the levy
would be used to address issues other than those outlined in the application. In
those terms, the intent of the application (and if acceded to, the intent of the
levy) was to carry out works to rectify subsidence, the intent was also to carry
out works to address differential settlement, and finally, the intent was to
provide for ongoing maintenance of grounds to prevent further damage from
further settlement.
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By contrast, the application did not envisage that the proceeds of the levy would
be applied to upgrade facilities at sportsgrounds. If the Council had sought to use
funds derived from the levy for this purpose, it was incumbent upon the Council
to include this intended use when making the application, or subsequently, when
intending to do so.
6.3.1.2

Mr. Dunphy, the author of Submission 117, refers to the levy being considered in
a report to Council’s Strategy Committee on December 16 1997. Mr. Dunphy’s
Submission contains the following commentary on the report:
Submission 117

The Submission refers to a later report to the same Committee on March 31
1998 which contained a recommendation that an application be made for:
Submission 117
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Mr. Dunphy indicates that the report indicates the purpose of these works as being:
Submission 117

6.3.1.3

The Council has convened the Sportsfield Rectification Advisory Committee as
an Advisory Committee.
In Submission 288, the Council provides a précis of the Committee and it is
appropriate to extract the following information from this:
!

The Functions of the Committee are:
– to oversee and ensure the implementation of the projects undertaken from the
approved schedule of works detailed in the Sportsfield Rectification Programme;
– To oversee the expenditure of funds collected as per Sportsfield
Rectification special variation of the General Rate;
– To consider and make recommendations to Council on a three-year rolling
Sportsfield Rectification Programme.

!

Its voting members comprise:
– the Mayor, who is the Chairperson;
– at least two other Councillors;
– three representatives of the Manly Warringah Sporting Union;
– three community representatives, one from each of the three Wards
of Council.

!

There are various non-voting members whose positions are made up of
Council staff.

!

The members cease to hold office at the ordinary election of Council.

!

The Committee may be dissolved and disbanded at any time.

The power to dissolve or disband the Committee should not, however, be taken
as a right to remove all or any member of the Committee. It will be seen that
Council foresaw the need to obtain expert advice from user groups through their
peak body, the Sporting Union. This is expressly provided for by allowing three
representatives of the Union to sit on the Committee.
Likewise, the Council foresaw the need to have the wider community represented
on the Committee by allowing a representative from each of Council’s Wards to
sit on the Committee. It is implicit in providing for this representation that
Council saw that this makeup would also meet community perceptions.
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Submissions received by the Inquiry raised nine issues. These issues were
subsequently taken up with their authors, with Council staff and with a member
of the Committee in the Public Hearings. Additionally, the Council has taken
the opportunity to provide briefing papers responding to matters raised, as part of
the opportunity granted to it to put matters in reply.
The issues which have been raised may be grouped under three headings:
!
!
!

6.3.1.4

The work undertaken
Governance issues
Procedural matters

One of the principal concerns which has been raised is that certain of the works
which were undertaken could not be classified as falling within those described in
the Application. Mr. Dunphy, the author of Submission 117 and a former
member of the Committee, indicates his understanding of the works which could
receive funding, in the following terms.
Submission 117

Mr. Dunphy gives the following view of works that he felt did not fall within the
ambit of the levy.
Submission 117
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Mr. Thomas, although he was not involved in the Committee, has undertaken
extensive analysis of the works undertaken which are, in his view, outside the
terms of the levy. Mr. Thomas asserts that:
Submission 125

Mr. Thomas then lists the works undertaken and the costs incurred providing the
following table.
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Submission 125

It must be emphasised that the work detailed by Mr. Thomas and the costs
attributed by him, derive from his own views and calculations. They do not flow
from the opinion held by Mr. Dunphy, which is outlined earlier in this part.
Mr. Thomas spoke at the Public Hearings on April 1 2003 and gave the
following evidence regarding his conclusions and costing.
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Public Hearings Transcript – April 1 2003
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Public Hearings Transcript – April 1 2003 (cont.)
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Public Hearings Transcript – April 1 2003 (cont.)
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Public Hearings Transcript – April 1 2003 (cont.)
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Public Hearings Transcript – April 1 2003 (cont.)

The Council, in Briefing Paper No. 23 (Volume 3, Appendix 2), has partly
responded to these claims, essentially taking issue over the definition of
“subsidence” works. It is considered that this response is inadequate, particularly
in light of the matters highlighted earlier in this part where the Application was
explored.
It is not the province of this Inquiry to determine the correctness or otherwise of
the concerns raised by Mr. Thomas. It is appropriate that independent advice be
obtained whether all or any of the works for which funding has been provided
from the levy, fall outside the scope of the works able to be funded by the levy.
Mr. Thomas raised other concerns that the inclusion of works not properly
funded from the levy led to other work being omitted as a budgetary saving. Mr.
Thomas suggests:
Submission 125

6.3.2

Governance Issues

6.3.2.1

Again, if these concerns are correct, they raise substantial concerns over the
governance of Council. Accordingly, they bear independent review.
Mr. Dunphy, a former member of the Committee and an accountant, raises
concerns over a number of issues which might be described as “governance issues”.
Reference has already been made to his concerns over cost blowouts in which he
refers to the rectification of Aquatic Drive as being 250% over budget.
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The John Fisher Park Group also raises concerns in its Submission 109, stating:
Submission 109

Briefing Paper No. 50 (Volume 3, Appendix 2) appears to direct a response to
these concerns. However neither its contents nor the accounts attached to the
Paper, adequately respond to the concerns, particularly the references to
“miscellaneous” or “sundry” expense items.
6.3.2.2

Other issues falling under the theme of “governance issues” include allegations
contained in Submission 120 regarding inaccurate minutes. The Submission
contains the following assertions:
Submission 120
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6.3.2.3

There are two other matters which arise from the Submissions. The first involves
the appointment of Mr. Galloway as a community representative to the
Committee. Underlying these concerns is a suggestion of bias or a conflict of
interest by virtue of the position held by Mr. Galloway on the Sporting Union.
In Briefing Paper No. 32 (Volume 3, Appendix 2) the Council recognises:
Warringah Council Briefing Paper No. 32

Having regard to Mr. Galloway’s position and in light of the foregoing, it must be
anticipated that public perceptions would likely exist. In those circumstances
Council might have made a wiser choice in not appointing Mr. Galloway.
In drawing this conclusion it must be emphasised that no allegations or
suggestions were received which in any way raised any adverse comment in the
way that Mr. Galloway conducted himself or performed his duties as a member of
the Committee.
The other issue raised in the Submissions related to the removal of Committee
members in 2001. The précis of the Committee provided in Submission 288 does
not suggest that the Committee was validly removed at that time.
Finally, for the sake of completeness, it is necessary to respond to a concern
which was raised in the course of the Public Hearings that representatives of
interest groups should not vote on matters affecting such groups. In the present
circumstances this view would suggest that the representatives of the Sporting
Union could not vote on resolutions to provide funding for rectification works on
grounds on which members of the Union play sport.
It must be accepted as fundamental to the functioning of such committees that
the knowledge and experience residing in these representatives, be available to the
committees. To disbar people with particular knowledge and expertise must be
contrary to the intent of their appointment.
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6.4

Brookvale Park

6.4.1

Plan of Management

6.4.1.1

The Inquiry received Submissions raising concerns over the Plan of Management
for Brookvale Park and aspects relating to developments on the Park, and in the
near vicinity.
Principally these concerns related to a perceived favouritism of the sporting
interests associated with the Manly-Warringah Rugby League Club Ltd.
In response to the issues which were raised, the Council provided two Briefing
Papers No. 28 and No. 56 (Volume 3, Appendix 2).

6.4.1.2

A detailed Submission was received from the Brookvale Valley Community
Group, Submission 300, which raised the following issues falling within the
Terms of Reference, and which bear consideration in this Report.
1. Concerns over the consultation process leading up to the adoption of the
‘Brookvale Plan of Management’ in September 2002.
2. Concerns over the independence of the citizen representatives to the
Brookvale Park Advisory Committee.
3. Governance aspects involving the Brookvale Park Advisory Committee.
4. Perceived favouritism of the Rugby League Club.
Mr. Baxter, the President of the Group, subsequently spoke at the Public Hearings.

6.4.1.3

The Manly-Warringah Rugby League Club Ltd is the principal user of the
Brookvale Oval, which forms the major part of Brookvale Park. It is effectively
the sole user of the oval and adjacent facilities from the first Friday in February
until September 30 in each year.
In Briefing Note No. 56, the Council has provided a copy of a deed dated December
8 1993, entered into between the Council and the Club. It provides for the Club’s
right of occupation in the terms which are outlined above up to September 30 2009.
In view of certain concerns which are raised in Submission 300, it is appropriate
to set out some of the provisions of the Deed.

6.4.1.4
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In addition to the rights granted to use the Oval, the Club has the right to use
the remainder of Brookvale Park on those days when there is a New South Wales
Rugby League fixture.
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This period of use is, however, broken to permit the Manly Agricultural and
Horticultural Society to hold its show.
The Club is required to pay to the Council 15% of the gross total revenue
received by the Club from its use of the oval and adjacent buildings. The Deed
requires that this be paid by two equal instalments on or before July 1 and
December 31 each year.
The Deed contains a definition of the meaning of ‘gross total revenue’, however,
it is not necessary to refer to this for the purposes of this Report. It is sufficient
to say that it seeks to refer to all sources of income anticipated to be received by
the Club from its use and occupation of the site, principally to conduct football
games in the National Rugby League Football Competition.
The Oval is of course the home ground of the Manly-Warringah Rugby League
team in its various names over the period of the Deed.
The Club is granted the rights regarding catering and refreshments, sale of
alcohol, the existing advertising space, radio and television and admission charges.
The Council bears the burden of maintaining the playing surface of the Oval and
cleaning and maintaining the rest of the Park, with the exception of the corporate
boxes and the catering and liquor facilities.
The Council is empowered, but not required to upgrade certain facilities. Should
the Council resolve to do so, then Council is responsible for the costs of such
upgrading. The club may likewise upgrade the facilities within the existing
buildings, again at its own cost.
The Deed expressly prohibits the club transferring, sub-letting or parting with
possession of the land. The terms of this clause provide an absolute constraint.
6.4.1.5

There are terms which allow for the club to terminate the agreement on giving
12 months prior notice, on the further proviso that the club is not in default
when giving such notice. This is contained in clause 19 (i) of the Deed.
There is a further provision, contained in clause 19 (ii), which allows the club to
terminate the Deed if it is refused admission to the first class Rugby League
competition (formerly) the ‘Winfield Cup’.
Conversely, the Council may terminate the Deed by giving 12 months notice, in
the event that the amounts payable by the Club in that year are less than the
Council is obliged to spend on the land and buildings during that year. This
provision is contained in clause 19 (iii).
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At this point it might be noted that the powers exercisable under clause 19 (iii),
do not arise as a consequence of any ‘default’, but rather as a consequence of
levels of income derived by the Club or by levels of costs incurred by the Council.
Subsequently, in Clause 20, the Deed provides a right on the part of the Council
to determine (terminate) the Deed in the event that the Club makes a default.
Such default may arise from a failure, on the part of the Club, to observe any of its
obligations under the Deed or to remedy any default after receiving one month’s
notice to do so. In addition to this, there are specified events which give rise to a
default including the appointment of a receive, or if the club goes into liquidation.
It should be noted that the provisions entitle the Council to terminate the Deed,
they do not require that the Council must exercise this right. Accordingly, the
Council is able to exercise a discretion whether to terminate the Deed or to take
other steps to deal with any default.

6.4.2

The Concerns

6.4.2.1

Concerns over the Consultation Process leading up to the adoption of the Plan of
Management.
Mr. Borthwick, Council’s Unit Manager, Policy Planning and Commissioning,
spoke at the Public Hearings on April 3 2003, giving evidence of the legislative
amendments which required that the Council adopt Plans of Management for
review in the following terms:
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Public Hearings Transcript – April 3 2003
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Public Hearings Transcript – April 3 2003
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Public Hearings Transcript – April 3 2003

In accordance with the requirements for this legislation, Council commenced
consultation on the new Plan of Management.
In its Submission to the Inquiry, the Brookvale Valley Community Group
expressed concerns that:
Submission 300

The Submission then details the changes.
6.4.2.2

Council’s Submission 288 refers to Council’s Community Consultation in the
following terms:
In 2000 the Council developed an Award-Winning community consultation
framework to guide staff in the practice and process of consulting with the
community about Council business.
!
!
!

The Warringah Community Consultation Framework comprises:
The Community Consultation Matrix
The Community Consultation Toolkit
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The Community Consultation Policy and Strategy, adopted by Council in
August 2000, support these documents. The Policy outlines the philosophical
basis of Council’s commitment to community consultation. While the Strategy
covers the Framework’s implementation across the organisation.
The Council has made the Consultation Matrix and the Consultation Toolkit
available in its briefing notes.
The community Consultation Matrix suggests that Plans of Management are to
be regarded as falling into the ‘Level 1 – High Impact’ classification.
This classification anticipates that such projects have:
!
!

!
!

High levels of real or perceived impact across Warringah
Significant impact on attributes that are considered to be of high value to
Warringah
Potentially a high degree of controversy on conflict
Likely to have a high level of interest across Warringah

The Matrix anticipates that such matters generally require participation,
informing, seeking information, involving and seeking partnerships.
The Toolkit provides a practical guide to various ways in which consultation
may occur.
The Toolkit contains good practice examples, including an analysis of the process
undertaken for the Griffith Park Plan of Management. This process emphasises
the manner in which feedback was obtained.
6.4.2.3

Submission 300 attaches a copy of the Group Submission on the Draft Plan of
Management. It highlights the concerns of the group that there was too little
feedback when the Plan was being drafted. This is evidenced by the following
statements:
Submission 300

The Council has provided a Briefing Note which responds to these concerns. It
suggests that the issues had been raised in Section H of the discussion paper.
This does not appear to respond to the assertions in Submission 300, but rather
to acknowledge that the issues arose in the discussion paper.
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It must be acknowledged that the Group was putting a view, no doubt on behalf
of its membership, that it viewed the appropriate consultation process should
have allowed discussion in a formative sense, rather than in simply being
permitted an opportunity to respond.
There is support for this view, particularly as the Group is expressly represented
on the Brookvale Park Advisory Committee.

6.4.3

Representation on the Brookvale Park
Advisory Committee

6.4.3.1

In December 1997, the Council established the Brookvale Park Advisory
Committee. The Committee is appointed for a period of one year. It is
constituted by
!
!
!
!
!

The Mayor
The 3B Ward Councillors
3 representatives of the Manly-Warringah Rugby League Club
1 representative of the Brookvale Valley Community Group
3 citizen members

In Submission 300 it is asserted:
Submission 300

The Plan of Management summarises the issues raised in regard to Brookvale
Park, and under the heading ‘Brookvale Park Advisory Committee’ the following
comment is contained:
Brookvale Plan of Management – September 2002
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The Plan acknowledges that:
Brookvale Plan of Management – September 2002

Community involvement in the management and development of Brookvale Park
was also raised as a very important issue during the community consultation for
this Plan. Those consulted generally wished to be informed and invited to be
involved in the ongoing development of the Park. This has been addressed within
the management actions.
The Management Objectives contained in Part 3, express themselves as having
been developed to protect and enhance the values identified as important to the
community, specifically, the following is inserted:
Brookvale Plan of Management – September 2002
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In turn, this is reflected in the action tables as having a high priority in the
following terms:
Brookvale Plan of Management – September 2002
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Brookvale Plan of Management – September 2002

As has been previously indicated in this Part, the Advisory Committee enables
specific representation of the interest of the Manly Warringah Rugby League
Club by permitting it to nominate 3 representatives.
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The Plan of Management acknowledges the appropriateness of and need for
community involvement. This can only be facilitated if the citizen members on the
Brookvale Park Advisory Committee are independent, and seen to be independent.

6.4.4

Governance Issues

6.4.4.1

The matters which are raised, in Submission 300, give rise to concerns over
governance issues affecting Council.
There are distinct facets thrown up by the Submission:
!
!
!
!

Notification procedures
The content of Minutes
The information available to the committee and the accuracy thereof
The failure to involve the Committee in decisions effecting the Park

Submission 300 is a very full and detailed Submission, it also attaches a great deal
of material. It may be suggested that the Submission represents the views of a
particular group, however, the Submission attaches copies of minutes and letters
and the like, which gives it credence.
Whilst it is not developed subsequently elsewhere, and not supported by any
extrinsic material, the Submission states:
Submission 300
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Submission 300 (cont.)

In July 2002 concerns were raised over the quality of the Minutes, in which it was
alleged that the Minutes did not accurately record matters raised at a meeting of
the committee on November 19 2001. It was suggested that the Minutes failed to
record concerns raised by the group’s representatives over financial statements
presented at the meeting.
Thereafter a series of letters passed between the Council and the author,
Mr. Baxter.
In responding, Council downplayed the importance of the accuracy of minutes.
Whilst this aspect is dealt with more thoroughly elsewhere in this Report, it is
appropriate to emphasise that Minutes, particularly those of a Council
Committee, should be accurate.
Council’s failure to ensure both the correctness of the Minutes, or to take
appropriate steps to correct them when errors were demonstrated, reflects
adversely on Council.
The information which is available to the public is principally governed by the
operation of Section 12 of the Act.
The Act emphasises the availability of information and moves to restrict
access in limited circumstances, relatively where some commercial confidence
may be involved.
Submission 300 attaches documents which instance that in the past Council has
not been freely forthcoming with information.
This information has not been limited to information available to the Group or
to the Committee but also to Councillors.
The Submission attaches a response provided by Mr. Vescio dated May 15 2001,
responding to a question put by Councillor Smith.
Mr. Smith had asked whether the amounts payable by the Club were less than
amounts the Council was obliged to spend on the Oval, in accordance with Clause
19 (iii) of the Deed. This Clause has been referred to earlier in this Section.
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Unfortunately, in putting the question Councillor Smith incorrectly referred to a
‘breach’ on the part of the Club. As has been previously indicated, the Clause is
not one where a ‘breach’ or ‘default’ lies.
The reply failed to respond to the question being put.
Submission 300

Interestingly, no claim for commercial confidentiality was sought, the question
was simply not answered.
There are a number of letters, which are attached to Submission 300 in which the
Group’s representative seeks further information. An example is the Group’s letter
of May 28 2000. The letter concludes:
Submission 300
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The Inquiry adopts the principles of the Group’s statement in its letter of
May 28 2002, and likewise, is of the view that unless full and correct information
is given to any committee, whether the Brookvale Park Advisory Committee,
then such committee will not make the best possible recommendations for future
management or others.
Submission 300 raises concerns that the committee’s views have not been sought
regarding matters affecting the Reserve.
The Submission cites an application for modification of a development consent
under Section 96 of the Environmental Planning and Amendment Act.
Given the functions of the Committee to oversee the implementation of the
Reserve’s Plan of Management, given that it has a role to make recommendations
to the Council as a priority, staging and funding of works, and given that it
purports to represent all interests of the community, it is difficult to see why it
was not consulted.
6.4.4.2

There is a theme which pervades the Minutes and Reports which are attached
to Submission 300 which suggests favouritism on the part of Council towards
the Club.
It is noted that the Council has granted a long-term right for the Club to use the
park almost exclusively from mid-February to the end of September each year for
a period of 16 years.
Such an arrangement may be seen as benefiting the Council in knowing that it
will obtain a return from a business securing high spectator levels with attendant
income levels.
Obviously such a relationship eases the concern of obtaining a return on
expenditure when upgrading the Park’s facilities.
On the other hand it is likewise in the interest of the Club to obtain security of
tenure, again to directly benefit from the income derived from the spectator
levels, and indirectly, but most importantly, from the increased patronage of its
club facilities which are nearby.
In that sense the relationship between the Council and the Club is symbiotic.
As has been indicated earlier in this part, the Deed exists between the ManlyWarringah Rugby League Club Ltd and the Council. It requires that the Club
make certain payments, calculated by reference to the income earned by the Club
in conducting football matches on the Oval.
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It is surprising therefore, that on August 27 2002, there were separate reports to
Council which, on one hand recorded a serious downturn in the income derived
from the use of the Park and a very serious default on the part of the Club, but
on the other hand, in a separate report promoted further expenditure on
infrastructure in the revenue, excusing the inability of the Club to contribute
upon the basis ‘that they are basically a new Club’.
Submission 300 also expresses concerns over Council’s consideration of
development and rezoning application lodged by the Club affecting a site in
Federal Parade, Brookvale. Whilst this application does not affect Brookvale
Park, it is supportive of a view that some favouritism extends to the Club.
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6.5

Community Interest Groups

6.5.1

Roles of Community Groups

6.5.1.1

The Inquiry received a number of Submissions from community interest groups
and subsequently heard evidence from many speakers representing them.
Elsewhere in this Report reference is made to Submissions made by community
groups relating to their perceptions of aspects of the governance of the
Corporate Body.
In this section emphasis will be given to community groups, as they have served
to focus attention on particular issues or particular places. In so doing it is
appropriate to focus on their perceptions of the manner in which Council
responds to them.
Community interest groups play an important role in the community. On the one
hand, they may serve to draw together a community’s view on matters directly
affecting them. On the other hand, they may draw together members of the
community to respond to a particular matter or problem.
Accordingly they may be, for example, a residents’ action group or an
environmental group. These groups comprise a group of volunteers willing to give
up their time and to direct their minds and labour to a cause, which, in their
opinion, is worthwhile.
Two things are clear from all the information provided to the Inquiry. Whether
from the Submissions or in evidence given by speakers at the Public Hearing:
!

!

There are a large number of people in the Warringah community who are
willing to become involved in and to support local groups.
People involved in these groups are not driven by an anti-council mentality.

Representatives of groups who spoke at the Public Hearings evidenced a
knowledge and understanding of the issues that the particular group addressed
itself to. Representatives of residents groups demonstrated a knowledge and
understanding of Council’s Local Environmental Plan and planning processes.
Those representing environmental groups similarly demonstrated a knowledge
and understanding of the issues to which they referred.
In at least one instance a representative possessed qualifications and practical
knowledge which in all probability, was unequalled.
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The groups accordingly represent a large and valuable resource which is available
to be tapped into by Council.
6.5.1.2

Despite this, the Inquiry was left with the view that to a large extent, these
groups had been marginalised by Council. Members of these groups made up a
significant percentage of persons making Submissions to the Inquiry expressing
concerns over the governance of Council. It should be emphasised that not all
groups expressed such concerns.
In speaking at the Public Hearings on April 3 2003, Mr. Elliffe spoke of the
background of the Curl Curl Lagoon Friends in the following terms:
Public Hearings Transcripts – April 3 2003

Mrs. Armstrong, the President of the Belrose Rural Community Association Inc.,
spoke of the background and beginnings of this Association, speaking at the
Public Hearing on April 4 2003.
Public Hearings Transcripts – April 4 2003

In a similar vein, Mr. Michell spoke of the involvement of the Friends of Dee
Why Lagoon, when speaking at the Public Hearing on April 3 2003, describing
the group’s involvement:

WARRINGAH COUNCIL PUBLIC INQUIRY REPORT

257

VOLUME 2

Section 6.5

Public Hearings Transcripts – April 3 2003

6.5.2 Relationships with the Council
6.5.2.1

Speakers also referred to lengthy and productive relationships with the Council
over a number of years. Despite this clear evidence of extensive and lengthy
commitment by such groups, a number of issues arose from the Submissions from
and evidence on behalf of these groups which give rise to concerns. They
comprise:
!
!
!

A deterioration in the relationships between groups and the Council;
Abuse and vilification of members of groups;
Harassment of members of groups.

In Submission 179, the Belrose Rural Community Association Inc. expressed
concerns over the deterioration of its relationship in the following terms:
Submission 179

In turn, the Submission detailed the matters leading to the deterioration as being:
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Submission 179

The Inquiry has received Submissions and heard evidence that the 1999 elections
brought about fundamental changes in governance affecting the Council and
particularly the elected body.
In speaking at the Public Hearing on April 1 2003, Mr. De Rome, who describes
himself as being active in the Curl Curl Lagoon Committee and its successor the
Friends of Curl Curl Lagoon for over 20 years, gave the following evidence:
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Public Hearings Transcripts – April 1 2003

In turn, Mr. De Rome gave evidence that the efficiency and effectiveness of the
governance of Council had been compromised, saying:

260

WARRINGAH COUNCIL PUBLIC INQUIRY REPORT

Public Hearings Transcripts – April 1 2003

Mrs. Armstrong spoke of the deterioration of the relationship between the
Belrose Rural Community Group in the following terms when giving evidence at
the Public Hearings on April 4 2003.
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Public Hearings Transcripts – April 4 2003

Mrs. Armstrong’s views regarding the ‘C’ Ward Councillors was not shared by
Mr. Galloway, a representative on the Manly Warringah Pittwater Sporting
Union, who gave the following assessment in Submission 227.
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Submission 227

6.5.2.2

Particular concerns have been raised about their treatment by members of
committees, both at the hands of Councillors and staff.
In the course of the Public Hearing, the Inquiry saw the manner in which
members of the public were treated by Councillors, when they were asked
questions by Councillors.
The Killarney Heights Progress Association Inc. provided a Submission to the
Inquiry (No. 104). Subsequently its President spoke at the Public Hearing. The
Submission was mild in its criticism of the Councillors. Despite this, shortly
before the commencement of the Public Hearing, the Association wrote to the
Inquiry withdrawing part of its criticism. In giving evidence at the Public
Hearing on April 1 2003, Mr. Newham, the Association’s President, confirmed
the reasons for withdrawal of the criticism. Mr. Newham gave evidence in a
considered, measured and articulate manner. The issues which were raised by Mr.
Newham were entirely legitimate and in no way was his evidence other than
factual. He was willing to concede favourable outcomes when questioned by
Mayor Sutton or when speaking in response to questions put by the Inquiry.
It was, therefore, surprising that in a situation where Mr. Newham’s views were
neither contentious nor particularly inflammatory, that Councillor Jones
embarked on questions in a berating manner in the terms set out below:
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Public Hearings Transcripts – April 1 2003

Please note the name of the speaker should be Mr. Newham.
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Similarly, Mr. Hamlyn-Harris, the President of Curl Curl Lagoon Friends Inc.,
was subjected to questioning in a berating manner, in this instance by Mayor
Sutton. Mr. Hamlyn-Harris had given evidence of the long-term involvement of
the Association in environmental matters affecting Curl Curl lagoon. The
evidence had again been balanced, informative and articulate. Similarly, it had not
been inflammatory. At the end of his evidence, Mr. Hamlyn-Harris was subjected
to the following questions which were put in a disdainful and aggressive manner:
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Public Hearings Transcripts – April 1 2003

Other speakers representing groups, including Mrs. Davies, a co-ordinator of the
Harbord Library, and Mr. Newham appeared to be patronised.
Separately, other Submissions raised concerns over the way members had been
treated in Council’s meetings.
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Mr. Williams, the author of Submission 163 and a member of the Brookvale
Avenue and Ryan Place Community Group, wrote:
Submission 163

Subsequently, Mr. Williams gave cogent evidence of the seriousness of the
concerns that he had been endeavouring to raise with Council, without success.
Other groups wrote of being belittled by Council, whilst others raised concerns
over misleading information being given. Submission 193 contains the following
statements.
Submission 193

Submission 109
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Submission 109 (cont.)

More serious concerns were raised by Ms. Bilderdeck-Frost, the author of
Submission 191, who gave evidence suggesting that in consequence of her
involvement in efforts to stop the Ardel development, she was the subject of
harassment. When speaking at the Public Hearing on March 27 2003, she
detailed the events and her concerns in the following manner.
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Public Hearings Transcripts – March 27 2003

In exercising its right of reply, Curl Curl Lagoon Friends Inc. provided the
following response regarding the conduct of Councillor Sutton when asking
questions of Mr. Hamlyn-Harris.
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Submission 120

It is evident that the conclusions reached by Mr. Hamlyn-Harris are soundly based.
In concluding its Submission, the Belrose Rural Community Group Inc. wrote:
Submission 179

6.5.3 Governance Issues
6.5.3.1

The matters which are outlined in this section, raise particular concerns over the
governance, both of the Elected and Corporate bodies.
In evidence at the Public Hearings and in the Submissions made on behalf of the
Council, Mr. Blackadder emphasised the manner in which the community’s voice
is able to be heard in Warringah Council.
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The Submissions, which the Inquiry has received and the evidence, which has
been given to the Inquiry suggest that community groups are being
disenfranchised by both the Councillors and the Council.
6.5.3.2

It must be remembered that these groups, perhaps more than anyone else, are
involved in reviewing Council’s actions. For some this review process has been
continuous, both prior to and during the term of the current elected body. Their
views must therefore be given emphasis.
It must also be emphasised that those speakers who attended the Public
Hearings, whether expressing a view favourable to or adverse to Council or the
Councillors, have done so because of their commitment to matters which they see
as important to their local community.
These speakers did not represent an extreme view.
Many of the speakers understated their concerns. The majority gave careful and
considered evidence. Despite this, many of the groups have clearly been
marginalised. Underlying this marginalisation is an expressed view, which is
contrary to the views of the “Majority Councillors”, or critical of the processes of
the Council.
Groups, such as those who made Submissions to the Inquiry, represent the views of
potentially large numbers of constituents. The evidence which was provided by, or on
behalf of, these groups indicated that they had undertaken substantial research
before expressing their views. They demonstrated an understanding of the issues
which they sought to address. Additionally, many of their speakers were eminently
qualified to put views on the particular matters which they sought to address.
Given all of the foregoing, and the willingness of members to commit time and
effort for what they perceive as the betterment of their community, it is a poor
reflection on the Council that their willingness has not be seized upon, and that
they have not been brought under the Council’s umbrella.
Worse still is that these groups have been so marginalised, that members in
significant numbers have seen fit to provide strong evidence to support their
conclusions of the community’s lack of confidence in the Council.
The evidence that they have provided in their Submissions and in evidence
provided by their representatives, weighs heavily on a conclusion that there are
sound and cogent reasons to express a lack of confidence in the elected body and
in certain aspects of the governance of the elected body.
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